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THE SECRETARY OF THE INTERIOR
WASHIMGTIMN I I

MEMORANDUM

To: Director, BLM

From: h:ulnﬁw
Date: Decemiber 22, 2000

Subject: Juck Morrow Hills Coordinured Activity Plan

By this memorandum. | am transmitting to you the opinion of the Solicitor regarding the draft
cavironmental impact siatemem for the Jack Mormow Hills Coordinated Activity Plan. | conzur
in his opinion

Havirg revicwed this Plen with my stafl, and having visited the arca, [ am greatly impressed by
the unique and outstanding natural resources comained in the planning area. With one of our
Naton's larpest unfenced arees outside of Alzska jis big game populations are ameng the [arpes:

. and healthiest in the lower 48, 1t contans one of the most diverss and aumerous copcentrations
of raptors anywhere, Significant cultural resources, including remnents of the Oregon and
Mormon Pioneer tmils and the mining camps of South Pase, only add 1o the area’s allurs. Seven
wilderness study areas are found here. and sre treasured for their aesthetic beauty and the
recreational opportunities they efford. [t is no wonder that former Governor Leslie Miller
recominended this area as the Great Divide Basin Nationa! Park as far back as 1935, Cthers. like
Tom Bell, have worked hard for many vears o promene special protection for this ares

The planning area contaias significunt vil and ges resources and. as the Solicitor notes, much of it
has already been lzased. Some ofl and ges development s vecuming, especially in its
sowthwestern portion. Any decision to protect the owstanding natural resources of the Red
Dreszat must t-:uu:nrmp]-i:hed in & manner that protecis the valid cxisting rights of these minera)
owners. To the extent it is consistent with our pasamount concem for protecting the narnura)
rescurces in the planning area, some additional leasing might be ellowed, but the presenee ol
finite mineral resources should not deprive future penerations of the nztural und aesthetic
wonders of the Great Divide Basin

A final decision us 1 how this arca should be protected will necessarily be made by a future
Acministration. Nonetheless, it is my responsibility 1o place the BLM on a wack that helps to
insure that. ailer a full opportunity far the public partizipation, an appropriate decision will be
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made to protect this unique arca and its outstanding resources, To that end, [ ask that vou direet
the Wyoming BLM office (o propase the conssrvation altemative as its prefemred alicrative in
. the supplemental draft EIS that the Solicitor has determined should he prepared.
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United States Department of the Interior

OFFICE OF THE SOLICITOR
Washiagron, DUC. 20

Subject: Jack Morrow Hills Coordinated Activiry Plao

Al your request, | have reviewed the draft environmental impact statement (DEIS) for the Jack
Monow Hills Coordinated Activity Plan and for the reasons that follow, | believe a revised or
supplemental draft ET5 that would mose fully conform to applicable isgal requirements should be
prepared for public comment and review.  Also, because the BLM has revised its land use
planning manual and handbook since the first draft DEIS was published, the new draf should
coniorm with the procedures set forth in those decuments.

1. Erroneous Assumplions

. Several assumptions made in the DEIS are not consistent with existing federal land management
laws. These assumptions are especially problsmatic under the Nationa! Environmental Policy
Act (NEPA), 42 US.C. § 4321 er seq., because they result in the BLM's failure 1o consider
coriain manegemant options for the planning area that may be reasonable in light of the
significant biological, cultural, and sesthetic resources thut are identified in the DEIS. The
NEPA regulations adopted by the Council en Eavironmental Qualiry, which are binding on
federal agencies like the BLM. requirs agencies to “[r]igorowsly explire and objectively evaluale
all reasonable altematives.” 40 C.FR. § 1502.14(a).

Fer example, the DEIS suggests that withdrawing the area from mineral Jocation and closing it
to leasing would be “contrary to the BLM's multiple use management mandate in FLPMA.™
DEIS, p. 12. It also relies on 2 provision of tha BLM Manual which provides that "public lands
shall rermiain open and aveilable for mineral explorarion unless [io do otherwise] . . is clearly
Justified in the national intcrest” Jbid, BLM Manwal, 3000.06A.' The DEIS also states thut
*\rlesource conflicts tend 10 be lgcated in specific arvas, not planning area wide, and closing the
eatisc arza 1o oil and pas leasing] would not be reasonable. DEIS, p 12, This statement is

' We have been unable to locate a copy of the May, 34, 1987 policy memorandum cited
inthe DEIS. The langunge quoted there is. however, found in the raferenced section of the BLM
Marual.
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“|rlesource conflicts tend 1o be located in specific arees, not planning area wide, snd closing the
entire area [to oil =nd gas leasing] would not be reasonable™ DEIS, p. 12 This statement is
reinforced by 2 luter statemant on the same page Lhe: “closure 10 leaming of federal ol and gas
resources in the planning ares continues 1o be unaccepiable.”

FLPMA'5 defininon of multiple use expressly recognizes that the most “judicious use” of land
may involve the use of some land “for less then alf of the resources.” and that considerstion must
be given “io the relative values of the resources and not necessarily the combination of uses thut
will give the greatest economic retum..." &3 US.C. § 1708¢c) Thus, foreclosing minernl
exploration gnd development on even o sizeable tract of federal land does not violate the
satutory definition of multiple use, and is nol per 5 unrcasonable.

FLPMA also provides that an aree may be withdrawn or “exciuded™ from mineral development
when such dovelopment may be incompatible with “maintain[ing] other pubslic values in the
aren.” See &3 UL5.C. § 1702(;} (defiaution of withdrawal in FLPMA). FLPMA requires that, for
withdrawal propesals exceeding 5,000 acres, the Secretary submit certain kinds of information
and analvses (o the approprialt congressional commitiees about the withdrawal. See 43 U.S.C. §
71402}, But FLPMA does not make mineral activity the preeminent use of federal lands,
indezd. FLPMAs stmement of policics makes clear that mining activity is only one of many
values 16 be promoted on the public lends See 43 U.S.C. § 1701(a).

Here the DEIS identifies significant wiid]ife and other resource values® Whether or not they
implizate “the naliona interest,” they arc sufficiemtly tignificant that BLM s requiired, in its
NEPA documentation, to considar their proiection through mineral withdrawals or exclusicns,
Acsordingly, i was not aspropriate for the DEIS w refuse 1o consider such actions.

With regard w non-leasable minerals, it seems an ertirely rcasonsble oplion 1o withdraw all or
mpst of ThE pianning zrea rom such minera! developmem. This is because, as the DEIS notes,
the area appears 1o have limited potential for non-leasable minerel development, and very lintle
current mining aciivity. DEIS, pp. 217.21%; Map 48. Given the uniqueness and imporance of
the esources that merit protection, NEPA and its implementing regulations requirs the BLM 1o
cowsider the withdrawal of any lands whare noo-leasable mircral d=velopment would be
ingonsistent with protection of ather values. Such an aliernative is plainly reosonable and, as
ngted above, the CEQ regulations require agenciss w “[rligorously explors and objectively
cvaluate all reavorable alternatives.™ 40 CF.R. § 1502.14(a) (emphasis added). So. foy

* As described below, mineral exclusions, which totally eliminate onc or more uses from
nublic lands. are provided for in FI.PMA"s land use planning arocess under 43 U.S.C. § 17121e)

' These resources are described in some detail in the DEIS, and include cultuzal,
archacological. und higtorical wyources, DEIS 2t 205-209, recrcational resources, DELS a1 219
200 potential wildernsss areas. DPIS a0 235.244; and significant wildlife resovrces, meluding
codanzersd and threplenad species, DEIS a1 235.244

3.
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example, if hard rock mining is inconsistent with the protection of sage grouse leks, the BL.M
should consider withdrawing the land around these leks a5 may be nectssary or appropriate 10
protect sage grouse habitat. Morcover, the fact that the areq ket 2 low potential for hard rock
mineral development should, if anything. suppon withdrawal of the lands, since the economic
impact of such a withdrawal will likcly be minimel.

With regard to leasable minerls. and most specifically 1o oil end pas leasing, closing much ot the
planning arce would not likely have n significant impact, especially in the short term. This is
because approximately two-thirds of the planning aren Las already beer lessed. and oii and yoas
development will still be allowed in those areas even aficr 3 closure. As the DEIS correcily
notes, lessees will retain development rights on their existing leases.  DEIS, p. 13. But the
MEIS does not seem to take this point fully into account in predicting the likely impact from
closing the area 10 further Jeasing. Rather, the DEIS appears io assume that the leasing
restrictions (mposed under Alternative B would apply as if there were no pre-existing leasang,
See DEIS, p. 382. The DEIS analysis should accordingly address the scope of oil and gas
development that is likely, given the valid existing rights beld by lessces. Under these
circumstances, it is not “unacceptable” — as the DEIS assumes — to close the planning area o1 2
substantisl portion of the planning area 1o new mineral leasing  Instead, it is & reasonable
alicrnative that ought ta be carcfully considered in the WEPA documentation.

BLM has long taken the vicw that land ase plans are on appropriaste process by which to decide
whether or not to exclude |ands frem mineral leasing, auneral sales, and other discretionury
actions. BLM Land Use Planning Handboox at H-160:-1, [LA {“Lznd use plans .. dentify
lands . that are closed 10 certain uses.™ This practice of using land use planning 1o exclude
lands lrom discretionary actions such as mincrs! lcamng is lawmul. Section 202(e) of FLPMA
authorizes the BLM 1o make laxd use planning decisions that totally eliminate cortaim types of
land uses. 43 U.S.C. § 1712(c). The sume subsection ciearly speaks in discretionarv terms for
using the Formal withdrawal procedures of section 204 of FLFMA s 1o implement management
Cecisions, except where lands are closed 10 entry and location under the General Mining Law of
1872, See 43 U.S.C. § 1712(e)(3) (“Withdrawals made pursuant to section 1714 of this title pen
be used ir carying out management decisions, but public lands chail be removed from . . . the
operation of the Mining Law of 1872 . only by withdrawal action pursuant 1o section 1714 of
this title or other action pursuant 1o applicable law.”) (Emphasis added.)

Two Wyoming federal district court decisions suggest that. in certain coptexts, the BLM musl
‘ailow FLPMA's withdrowal procedures before it can refuse to process lease apphications.
Mountain Stotes Legal Foundation v. Hodel. 658 . Supp, 1466 (D). Wvo. 1987); Mountain
Srates Lega! Foundation v. Andris, 499 ¥, Supp. 183 (D. Wye, 1980). The reasoning of these
decisions has been rejected by the Count uf Appels for the Ninth Clreuit, sec Sub Murshall
Allignce v Hudel, 852 F.2d 1223, 1229-1230 (9" Cir. 1988}, cert. demied 489 LS. 1066 (19891
and | believe the Ninth Circuil comreetly states the applicable law.

Even in Wyoming, where the Jack Mormrow Hills planping area is found, | halleve the twi
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Mountain States cases are not controlling, for neither involved FLPMA land usc planing.* For

. purposes Ol land wse planning, Section 202(e) of FLEPMA authorizes the Secretary to “issue

. managemen decisions to implement land use plans.” 41 U S.C. § 1712(e). Such decisions are

specifically allowed 1o include “exclusions (that is, 1ol elimination) of one or more of the
principal or majo: uses.” See Public Lands Council v, Babbi, 529 1.5, 728 (2000)* The only
lmitations on this power are: (1) exclusions of such uscs on | 00,000 scres or more are subject 1o
=ongressioral netification, 43 U.S.C. § 1712(e)2); and {2) the withdrawal authority of Section
204 of FLPMA or “other action pursuant 10 sppliceble law™ must be used for hard rock mining
exclusions under the General Mining Law of 1872, 43 US.C, § 1712eX3).  Therefore it seems
plain that formal withdrowal under FLPMA section 204 is not required for other types of
exclusions (such as mineral leasing exclusions) so long as the requirements of Scction 202(e) are
met, 43 U.S.C. § 1712(c),

|5 sum. [ belicve that applicable public iand lew gives the Secretary three ways to dacide rol to
lease iracts of public lands for oil and gas or other minerals: (1) exersising his stannory
discretion under the Mineral Leasing Act, see Uaall v Tallmon 380U S 1 {1965); Linited Stater
ez rel MeLerman v, Wilbur. 283 U.8. 414 (1931); (2) excluding iands from lewsing through
FLPMA's scction 202 planning process: or (1) withdrawing the land through FLPMA's section
20

The DEIS ulso yugyests that reduction or elimination of livesiock grazing is necessary only where
i would “ngnificantly” conflict with other managemant objectives, DEIS, p. 12. Liveswock
yrazing may be reduced or eliminated on BLM-managed land when necessary or approprinte 1o
profect other values, or where ranpeland nealth standards are not being met. Thus, especially in
The zontext of the “conservation alternative”™ the BLM must not assume that “mignificam™

. conilicts with other respurces must be shown in order to reduce or eliminate livestock grazing.

I'he DELS inappropristely limits the scone of the snelvsis 1o the “framework ol Lhe Record of
Dectsion and upproved Green River RMP * DEIS, p. 14 (cruphasis in oripinal). Specifically, it
states that for the “no action™ alternative, management would be based on implementing the
Green River RMP. Fur all of the other alicrnatives, the goal is to “stay[] within the framework of
the Record of Decision and approved Green River RMP ... as much as possitle™ fe! This is not

* Muuntuin Stetes ¢ Andrus, 499 F, Supp. 383 (D. Wyo. 1980) arose in the context of an
adivinistrative review of the suitability of certain national forest lands for inclusion in the
wilderness system. Mountain Siares Lega! Foundation v, Hodsl, 668 F. Supp, 1466 (D Wyo,
|RET) invilved u decision by the Forest Service to suspeed leasing pending completion of land
L3¢ placning activities under tie Rangeland Resources Planning Act, 16 US C. § 1604, as
amended by the Naitional Forest Management Act of 1976, 16 U §.C § a4,

Tire Court noted thar “the Sceretary . . . was authorized to reclassity and withdraw land
from grazing altogether and devote it 1o u more valuable or suitable use ™ $30 1 S 2%
(20000, (slip vp a1 9). The samc reascning applice to mining.

4.
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sccurste BLM prepared the Jack Morrow Hills Cobrdinated Activity Plan in respansc o
concerns raised during the development of the Green River RMP. DEIS, p. 1. As the DEIS
riotes, (e CADP was designed 1o “provide more specific management direction to prevent or
zddress conflicts among potential deveioprment of energy resQurces. recreational activiues and
facilities. and more specific management direction for other land and resource uses inthe
planning area, including livesiock grazing, important wildlifs habitat and other important
resources.” Idid The Green River RMP was completed in 1997 but it deferred certain minzral
developinent decisions until completion of the Jack Momow Hills CAP. fbid. Asthe DEIS
itself recognizss, “the IMHCAP will amend the Green River RMP." id. p 2, and thus it wes
unnecessary 10 Limit the scope of the DEIS 1o the framework of the RMP. Moreover, s noked
eariier, NEPA requires the BLM to consider all reasarable aliernatives, including those outside
{he framework of the RMP, 40 C.FR. § [502.14. Thus, it was nct proper to design the
aliemnatives so that they all fit within that framework

A related concern is BLM's statement that it “will not cunsider any additions or changes 1o the
existing WSAs in the planning area” because such consid=ration would be inconsistent with the
record of decision on the Green River RMP and a wilderness inventory that was prepared in
1978-1978. DEIS. p. 13 As indicated above, consistency with the RMP is not a proper hasis
upon which the BLM may refuse to address issues raised during the planning process. Moreover.
because the location of WSA boundarics within the planning arca could very well affect planaing
desisions. the IMHCAP should address new information regarding WSA boundaries

Section 5031c) uf FLPMA prohibits the BLM fiom climinating or reducing existmg WiAs that
were identified under section 603{a). Such WSAs must be managed 5o as not to Lmpair their
witahility for designation as wildemess “until Coogress has dstermined pthepwise " 43 US.C
1782(c). But BLM doss have the authority, under section 202 of FLPMA, to designaie new
WSAs, which can be adjacent to existing section 503 WSAS. Thus, while sx:sting WSA%
cannot be climinated in the IMHCAP, the BLM may designate new WSAs in pecordagee with
section 202 In deciding whether 1o do so, the BLM may rely upon existing WSA information 12
ke extert *hat it remains accurale. But the BLM may not refuse to consider cradible new
infommetion which suggesis that the WSA boundanies {danrified in the late 1970's do not include
all public lends within the planring area that kave wildemess characteristics and ere suitable for
managenient oy wilderness.

[l. Alernatives

While the range of the four altematives addressed in the EIS scems reasonable, the crroneous
assumptions idartified above resulted in unpecessarily limiting the conservation focus of bath the
preferrad alternative and Allcmative B, To address this problem, the BLM shouid prepare 3
supplemsntal F1$ that ipore clearly describes the focus ur theme of each altemative. and insures
thet the discussion of each aliernative clearly reflects that theme and is consistent with the law as
etplicated in this memorandum

.
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For example, instead of obliquely stating that Alternative A “would generally reduce the level of
land use restrictions and allow more development of mineral repources,” Alternative A should be

. uescribed as focusing on resource development. The DE!S should make clear, in this alternative
1s ir all others, that corservation of wildlife and aesthetic resources would be assured 1o the
exten that such protections are either required by law, or otherwise companible with a resource
davelopment focus. (This will kelp insure that the alternative is “reasonable.”)

I.ikewise. Alternative B should be described as focusing on the protection of iological,
aesthenic, end cultural resources, rather than on “increas(ing] the level of restrichions on lanc wses
and allowimg ] less development of mineral resources.” This discussion should Indicans that
reasanable development activities might still ke allowed, but only to the 2xtent that such
uetivities are consistent with this alternative’s paramount concern for resource conservalion

Whas is now described in the DEIS as the preferred alternative should be clarified as
uecommulating both resource development and resource conservalion, recogmying that such
sccommodation will likely lead to some unavoidable conflicts in favor of one or the other
uljectives.

Tu arovide further clarity, deseriptive 1erms should be used to idenufy the gliemnatives. For
example, slternative A might be calied the resource development alternative, Alternative B the
conservation aliernative, and what is aow the seefacred alternative the sccommodation
aliermnstive As described above. all of these altematives are consstent witk FLPMA s definition
of “multiple use ” so ot would not be accurate to describe the accommodation alternative as the
“multiple use™ alternative,

. {fl. Conciseness

The CEQ regulations provide that the text of a final EIS “shall normally be jess than 150 pages
anc for proposals of unusual scope or complexiry shall normally be less then 300 pages™ 40
CFR §1502.7. This EIS addresses some complex issues, but at 719 pages (counling
appendices. with well over 400 pages of basic 1ext), it 15 not sufficiently concise. In an
attachment 1o this memorandum, [ huve offered several sugpestions for shortening this document.
and 1 urge the BLM 1o consider these and other measures for making this document less
sumbsraome.

| understand that substantial work has gone in to producing this draft EI5, and it contains much
useful information  Given the imporiance of this matter and the high level of public interest,
however, | recommend that ihe BLM prepare a second drafi document for public review and
comment. a3 described in this memorandum.

| comcur:

TZ, TRl c2lesioo

Secretary 7 Dag”
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ATTACHMENT
SUGGESTIONS FOR IMPROVING AND SHORTENING THE Jack Morrow HivLs DEIS

Set forth below are several sugpestions for shortening and improving the Jack Morrow
Hills DEIS. First, the séction enalvzing alternatives and describing environmenial conscquences
both contain significant redundancies. Each subject area is addressed four separate times (in
corjunciion with the discussion of cach alternative), often with identical or very similar language
cach ume. 1 recommend that euch of thesc issuer be discussad just once in the aitemanves
section and once in the environmental consequences section. This will sign:ficantly reduce the
size of the document and make it easier for the public 10 understand the difference between cach
of the alternatives with respect to each issue.

Second, the CEQ repulations provide that the “Affected Environmen!™ and
“Environmentsl Consequences™ sections of the EIS “should present the environmsnial impacts in
comparative form, thus sharply defining the issues and providing a elear basis for choice among
options by the decisionmaker and the public.” 40 CFR §1502.14. The DEIS will b¢ mors
consistent with thess regulations, and it will be much easier for the public to undsrstand the
differences in the environmenta! consequences for cach aliernative approach to livestock grasing,
for example, if one needs to read only one secuen of the DEIS, rather than flipoing back and
torth among four separate sections.

Third, Table 2-1, which was appareatly designed 1o make it cosier for the public to
compare allematives, cannot fairly serve thar purpose because, at more than 100 pagss, it is
simply 0o long. The first four pages co ot even purport to offer a comparison and can probably
be eliminated entirely. Consider trying to recast this Table so that there is only one faidy general
staternent under each resource category, The size of this Table could be dramatizally reduced if
it refercnced pages in the EIS where one could find further details. 1t migh? also be easier 1o
understand if it were reorpanized to indicate alternatives from the least to most remnictive
altemnative (or vics versa). Also, instcad of repeating the same information with just slight
variations, the Table would be easicr to follow if the first box were used 5 a benchomark, and the
boaxes after the first column simply indicated the differences from the first box.

Fourth, Tadle 4 (which is 61 pages long) could probably be eliminated in its entircty it the
narrative portion of the DELS is recast, &s sugpested above, with the egvironmental conssquences
ol zach alicrnative analyzed togelher in the text,

Finally, to the extent possible. maps that contain simijar or related daza should be
combined and produced in coler. This will allow the interested public to better understand the
cumulative and interreluted nature of such disparaie maticrs as the biological resources und
mineral resources of the area, while reducing the length of the DEIS,

A19A-788
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By Certified Mail, Retum Receipt Requested ’ 2
Article Number 7001 0320 0000 9866 7856

By FAX to 307-352.0329

By EMAIL 10 <wymail_ jmhcap@blm._govs

May 23, 2003

Renee Dana, Team Leader
Bureay of Land Management
Rock Springs Field Office
280 Highway 191 Nerth
Rock Springs, WY 82901

Re: 1610 {930} Jack Morrow Hills CAP - Citizens’ Wildlife & Wildlands Alternative

Dear Msz. Dana;

On behalf of the tens of thousands of businesses, organizations and individuals that have spoken
and written in support of preserving the Jack Morrow Hills area of the Red Deser, including the
undersigned, | am pleascd to submit for your consideration the Citizens' Wildlife and Wildlands
Altemative, artached as Exhibit A, for the Jack Morrow Hills Coordinated Activity Plan and
Supplemental Draft Environmental Impact Statement.

We respectfully request, in accordance with the Council on Environmental Cuality's regulations
implementing the National Environmental Policy Act, 40 C.FR. 1500.] et $€d.. that the Citizens'
Wildlife and Wildlands Alternative be included in the Final EIS and be given full consideration
and careful review commensurate with the area’s outstanding natural features.

As you know, public comment -- measuring in the tens of thousands - on the IMH draft plan
strongly favors maintaining and protecting the cultural and biologic integrity of the Red Desert’s
Jack Morrow Hills anea. With one of our nation's largest unfenced areas outside of Alaska, the
area’s big game populations are among the largest and healthiest in the lower 48, It contains one
of the most diverse and numerous concentrations of raptors anywhere, Significant cultural
resources, including some of the the largest intact remnants of the Oregon and Mormon Pioneer
trails, the mining camps of South Pass, and Mative American holy sites further distinguish the
urea. Seven wilderness study areas are found here, and are tressured for their nesthetic beauty
and the recreational opportunities they afford.

Dunng the summer and fall of 2000, unprecedented numbers of eitizens From all across the
United States and abroad urged the BLM to adopt the Citizens Red Desert Protection
Alternative. Incredibly, the BLM flatly rejected the citizens' request, deeming slements of the
Citzens' Alternative "unreasonable.” See IMH SDEIS at 2-3. Not only did this deciston 1o
dismass the alternative violate NEPA, it ignored specific direction from then Secretary of Interior

Jack Morrow Hills Coordinated Activity Plan
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: Bruce Babbitt who admonished the BLM in a December 22, 2000, memorandum (attached as
. Exhibit B) to "protect this unique area and its outstanding resources” by proposing "the
conservation alternative as its preferred alternative.”

Although Secretary Babbitt elected not to identify the precise elements that should be contained

in & conservation alternative, it was clear from the tone and content of the Secretary’s letter that
], the altemarive would, above all else, provide for the protection of the unique and irreplaceable

natural values in the planning area, Indeed, he recognized this as the “paramount concern.”

The Secretary's memo was transmitted to the BLM Director along with a legal memorandum,
with which the Secretary expressly concurred, drafted by then Interior Solicitor John Leshy. Sge
Exhibit C. Among other things, the Solicitor's memo criticized the BLM's draft EIS for
"erroneous assumptions” and failure to include and clearly identify an appropriate conservation
alternative. According lo the Solicitor, the BLM's adherence to faulty assumptions caused the
agency o reject reasonable management options advocated by the public, such as closing some
or all of the IMH CAP planning area to further oil and gas leasing and hard rock mineral entry.
The Solicitor couldn't have been more clear in saying that "it was not appropriate for the DEIS to
refuse to consider such actions.” “Under these circumstances,” he wrote, "it is not ‘unacceptable’
—as the DEIS assumes - to close the planning area or a substantial planning area to new mineral
leasing. Instead. it is o reasonable alternative that ought to be carefully considersd in the NEPA
documentation,” Unfortunately, despite the specific recommendations for improving the DEIS,
the supplemental DEIS suffers from many of the same serious flaws.

= O i

" . We are confident that the Citizens’ Wildlife and Wildlands Altemative corrects the legal
deficiencies identified by the Solicitor in the initial draft EIS, But more imponantly, it presents a
plan and a vision for the Jack Morrow Hills area that enjoys overwhelming public support and
one that provides for continued and sustainable multiple use of the area for generations to come.
We believe it represents the best choice for management of this spectacular area and urge vou to
adopt the alternative in the final Record of Decision and Green River Resource Management
Plan amendment.

- Very Truly Yours,

W Q__ﬂfg Ktz ‘bequ L{ (ot

Lander, Wyoming L o f}/‘f';\, w Xﬂr’:ﬁﬂ&

Wz £)

el Gren. {/@coe
Munan Doane

Friends of the Red Desent
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Citizens’ WILDLIFE AND WILDLANDS ALTERNATIVE

INTRODUCTION AND BACKGROUND

Located in the heart of the eight million acre Greater Red Desert, the 622.330-acre
Jack Morrow Hills Study Area contains one of the most impressive combinations of
historical, natural and scenic values in the American West. The area contains seven
Wilderness Study Areas - the largest cluster in Wyoming; the largest desert elk herd in the
world; part of the largest migratory game herd in the lower 48 states - the 50,000 strong
Sublette pronghorn antelope herd; one of the last strongholds of the greater sage grouse in
the Rocky Mountains; the largest active sand dune system in North America: numerous
American Indian holy sites such as the White Mountain petroglyphs and the Boar's Tusk;
and historic icons such as the South Pass Landscape and the Emigrant Trails. Additionally,
over 350 wildlife species inhabit the Jack Morrow Hills Study Area including ferruginous
hawks, golden eagles, mountain lions, black bears and coyotes. Of these wildlife species,
many are species of concern including burrowing owls, mountain plover, pygmy rabbits,
flannel mouth suckers, eastem short-homed lizards and Great Basin gopher snakes.

The Jack Morrow Hills area is home to a large number of rare and imperiled plants
and plant communities. At least 14 rare, imperiled and plant species of concern have been
identified in the study aren, including the Nelson's milkveich, the meadow pussyioes, the
large-fruited bladderpod, Payson's beardtongue and alkali wild rve. The area also contains
the only known occurrence of the basin big sagebrush/lemon scurfpes association in the
world,

Citizen-led efforts to protect the Red Desert date back to 1898 when Lander
sportsman Dr. Frank Dunham and other Wyoming hunters tried to designate much of the
desert a Winter Game Preserve. This first conservation proposal included o large swath of
land through the Greater Green River Basin all the way up to Yellowstone National Park.
encompassing the migratory corridors used by elk, antelope and deer to travel back and
forth between the desert and the Greater Yellowstone Ecosystem. In 1935, Wyoming
Governor Leslie Miller unsuccessfully attempted to preserve a portion of the desert as part
of a larger nationwide "Western Trails National Park" which would have protected land
adjacent to the Emigrant Trails. In 1968, local rancher and wildlife advocate Tom Bell
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courageously attempted to advance a Congressional proposal to designate part of the desert
| as a North American Antelope Range. Therz have been other efforts over Lime 1o Ipmlect
| the area as a Wild Horse Refuge, a National Wildlife Refuge, o National Park, a National
Monument and a National Natural Landscape. Although former President Bill Clinton
would likely have designated the Jack Morrow Hills Area of the Red Desert a National
Monument in 2001, he was unable 10 do 5o due to a 1950 amendment to the Antiquities
Act forbidding the further expansion of national parks and monuments in Wyoming
without full Congressional approval. Today, there is a growing movement to protect the
Jack Morrow Hills Study Area and other parts of the Red Desert as a National
Conservation Area.
HERITAGE RESOURCES
The Citizens' Wildlife and Wildlands Alternmative provides enhanced protection
{ Jor culturally significant areas revered by Native Americans,
. The Jack Morrow Hills Study Area is rich in nationally significant cultursl and
w historic resources. The area is home to such icons as the South Pass Historic Landscape,
the Outlaw Trail, the Pony Express, Point of Rocks = South Pass Stage road, Mormon
" Pioneer, Uregon and California Pioneer Trails in addition to such sites as the Tri-Territory
Marker- the juncture of the Oregon Territory, the Louisiana Purchase and the newly
formed Mexican Republic; and the Oregon Buttes- the gateway to the Great Divide Basin,
Legendary figures such as Chief Washakie, Butch Cassidy, Jedediah Smith, Jim Bridger
and Kit Carson all strode this landscape and the wagon ruts left behind by over 450,000
pioneers emigrating through South Pass may still be seen today in some locations.
Although only 2% of the study area has been surveyed for resources of cultural
imponance, the areq is home to "cultural evidence from some of the earliest inhabitants of
the North America continent and are some of the most intact manifestations of such
archaeological evidence known anywhere on the continent." Voleanic formations in the
study area such as the Boar's Tusk are central to Shoshone creation mythology and haly
sites and arcas of cultural importance abound through the area, including the Indian Gap
. Trail, Steamboat Mountain, White Mountain Petroglyphs, Joe Hay Rim, Killpecker Creck
and the Sands. Rock art, burial sites, caims, tipi rings and campsites anywhere from
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several hundred years old to several thousand years old have been identified in the Jack
Morrow Hills Study Area, It should be remembered that the vast landscape of the Red
Desert, with its shifting sand dunes, flat top mesas, voleanic cones and mountain vistas,
has sacred meaning to many Native American Indian Tribes and can not necessarily be
separated into pieces and parcels. The Shoshone, Ute, Arapaho and Crow used the area for
bunting and gathering of medicine, as did other tribes.

The Citizens' Wildlife and Wildlands Altemnative adopts the management objective
for Heritage Resources deseribed in the BLM's Preferred Alternative: "The planning area
wiolild be managed to protect important heritage resources {cultural, historic,
archaeological, and unique geological features) while allowing for educational research
and appropriate interpretive uses."

Native American traditional lders have identified a number of sites important for
traditional, sacred or religious uses by Native peoples. Elders in this region have referred 1o
these sites as "respecied places.” SDEIS at 4-89. Native American respected placss (scc
Glossary at G-7) located within the planning area would be managed 1o achieve the highest
level of protection - comparable to nationally-important historic trails and sites, such as
South Pass and the Oregon, Pony Express, and Mormon Pioneer Trails, found within the
planning area

Specific management prescriptions for respected places include;

B Consultation with Tribal traditional elders or other designated representatives of the
Tribes prior to any activity that could negatively impact, or interfere with use of, a
respected place.

B VRM Class | (for pristine, undeveloped sites); VRM Class IT (for sites with minor
intrusions or existing development).

B Exclusion area for pipeline ROWs, utility lines and other linsar feanures.

Communication sites prohibited.

B Existing oil and gos leases remain under suspension pending site-specific analysis
10 determine if development can occur without adverse impacts. Lease exchange
and buy outs pursued,
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B Surface disturbance and disruptive activities would be prohibited within viewshed
or three miles of respected places,

Federal ownership retained.

Withdrawn from locatable mineral entry.

Closed to leasable solid and fluid minerals.

Closed to mineral material sales,

Seismic exploration using vibroseis buggies and other ground disturbing techniques

prohibited.

l W [ncressed agency enforcement to ensure artifact poachers are deterred or
prosecutad.

'! B Indian Gap Traii and viewshed is surveyed, mapped and added to National Historic

Trails system, achieving level of protection equivalent to Oregon, Pony Express,

Mormon Pioneer trails.

. The Citizens’ Wildlife and Wililands Alternative provides increased protection for
v nationally significant trails like the Pony Express Trail and the Oregon Pioneer Trail.
Heritage resources not specifically addressed above would be managed in
' accordance with JMH Alternative 2,
AIR RESOURCES MANAGEMENT

The Citizens™ Wildlife and Wilidlands Alfernaiive gives priority to the restoration
and protection af air and water guality.

The Citizens' Wildlife and Wildlands Alternative adopts the BLM's management
objectives for air and water quality. For air resources, that objective provides: "The
planning area would be managed to maintain and, where possible, enhance present air
quality levels and, within the scope of BLM's authority, minimize emissions that may add
to acid rain, cause violations of air quality standards, or reduce visibility,”

However, unlike the BLM's alternatives, the Citizens' Allernative adopts aggressive
management actions implemented in close coordination with state and federal regulatory

egencics to achieve the stated objectives:
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B New emission sources are not permitted untilunless state and federal regulatory
, Bgencies perform major and minor source increment consumption analvses for PSD

1 and PSD II areas.
Best available control technology (BACT) is applied to existing "grandfathersd”
major emission sources located in Southwest Wyoming,
Best available retrofit technology (BART) is applied to all emission sources in
Southwest Wyoming causing or contributing 1o visibility reduction in pristine Class
L areas in the Bridger and Fitepatrick Wilderness areas.
Emissions of hazardous air pollutants, such as benzene, from mineral and energy
production facilities are reduced and, where possible, eliminated through
application of new technologies and industrial processes.
BLM shall enforce Standard Federal Oil and Gas Lease Term # 6 (Conduct of
operations) 1o control operations in a manner that minimizes impacts to air
resources.
Particulate emissions (PM 10 and PM 2.5} are controlled by ensuring timely and
complete reclamation of disturbed areas and adequate dust control measures,
The planning area is re-designated PSD Class 1.

WATERSHED RESOURCES
The Citizens' Wildlife and Wildlands Alternative gives priority to the restoration

and protection of air and water quality.

The Citizens' Wildlife and Wildlands Alternative adopts the management objective

for watershed resources: "The planning area would be managed to maintain or enhance
land and water resources using ecological principles and science-based performance
cnteria,” and adds a number of controls and prescriptions (o restore and maintain
watershed health and ecological fufictions.

¥ Total Maximum Daily Loads would be established under section 303(d) of the

Clean Water Act for all perennial water bodies in the planning area to ensure
applicable DE(Q water quality standards are met.

W Herbicide loading areas weuld be prohibited within 1000 feet of water sources,

wetlands, riparian areas, floodplains and special status plant species.

5
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W Site-specific activity and implementation plans are developed for riparian areas not
. meeting proper functioning condition.

\ B Noxious weed and chemical treatment guidelines in Appendix 8 are revised to
provide the highest degree of protection for wetlands, riparian areas, surface waters
and sensitive plant and aquatic species. Minimum bufter for such resources is 500
feet for ground application, 1000 feet for aerial spraving.

B Wetlands and riparian areas would be exclusion areas for surface disturbing
activities. Exceplions granted on case-by-case basis for environmental restoration

a projects.

B Areas within 500 feet of wetlands and riparian aress would be avoidance areas for
surface disturbing activities and permanent structures.

B Special biological studies of the Sunds’ tmique dunal ponds and wetlands' flora and
fauna would be inittated by BLM. Appropriate measures (o protect these dunal

. flockets would be initiated if overgrazing, off-road vehicle use, recreation ot other

activities threaten their ecological integrity.
B New permanent facilities and structures would be prohibited in 100-year

o
ity

floodplains, wetlands, and riparian arens. Linear crossings would be allowed only
in previously disturbed sites or designated ROW corridors.
B Areas within 100 feet of the edge of the inner gorge of intermittent and large
ephemeral drainages would be avoidance areas for surface disturbing areas.
W Minerals mining and energy development activities would be prohibited in aguifer
recharge areas.
VISUAL RESOURCE MANAGEMENT
The Cinzens' Wildlife and Wildlands adopts the BLM's management objectives for
the protection of visually sensitive areas: "To maintain or improve scenic value and overall
visual quality by managing impacts of human activities and other intrusions on the visual
landscape.” To achieve this objective, the following actions are recommended:
® Wilderness Study Areas (WSA) and WSA expansions recommended by the
. Wyoming Wilderness Coalition (SDEIS Vol. 2 at A18-1) are managed VRM Class
I.
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W National Historic and Scenic Trails and viewsheds (3 miles either side) managed
! VRM Class 1,
! | VRM Class I (for pristine, undeveloped sites); VRM Class II (for sites with minor

=

intrusions or existing development).
B Backcountry byways and their viewsheds designated VRM I;
B Areas of Critical Environmental Conczm [ ACECs) whose designation is based in
whole or in part on scenic and aesthetic value would be managed as VRM Class 1:
= ail other ACECs would be designated VRM Class II.
a B Eden Valley managed as VEM Class II1.
B All remaining areas managed as VRM Class 1],

-i B Except as otherwise provided, no areas in the Jack Morrow Hills planning area
would be managed as VRM Class [l or IV.
LIVESTOCK GRAZING
. The Citizens' Wildlife and Wildlands Alternative promotes responsible livestock
. gracing.

Livestock grazing would continue in the planning area as described in the BLM's
Preferred Alternative, Emphasis would be placed on restoring rangeland health and proper
functioning condition of riparian areas. Upland and riparian vegetation would be managed
to achieve desired plant community objectives.

B All grazing allotments must meet the Fundamentals of Rangeland Health, the
Properly Functioning Condition of riparian areas, and other statewide standards and
guidelines.

B The condition of all allotments and riparian areas in the planning area will be
reviewed at least every three years for compliance with the statewide standards and
guidelines. Rehabilitation of those allotments or riparian areas that are not in
compliance with these requirements will be instituted no later than the start of the
next grazing season. The adoption of rehabilitation measures will be a public

process.
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®  Evaluations required under the Mational Environmental Policy Act and the
! Endangered Species Act for grazing activitics on the Jack Morrow Hills will be
| completed within three years of adoption of the final CAP.
RECREATION RESOURCES MANAGEMENT
The Citizens' Wildlife and Wildlands Alternative promaotes responsible
recreation, hunting, velicle use and continued access via existing, designated roads,
The Citizens” Wildlife and Wildlands Alternative adopts the BLM's management
objective for recreation resources: "The planning area would be managed to accommodate
H opportunities for recreational resources while protecting other resource values and
minimizing conflicts with other resource uses.”
Except as indicated below, the Citizens’ Wildlife and Wildlands Altemative adopts the
BLM's Preferred Alternative as the best management approach for recreation resources

within the planning arca.

. B Recreational mining activity would be limited to a five-acre site that would be
designaied in the Dickie Springs-Oregon Gulch Gold Placer Mining District area
outside clk calving habiiai. A recreation site plan would be prepared and

i implemented 1o manage the site for recreational purposes. (TMH Alternative 3).

WILD HORSE MANAGEMEMT

The Citizens” Wildlife and Wildlands Alternetive adopts the BLM's Preferred
Alternative for the management of wild horses: "The Divide Basin Wild Horse Herd
Management Area (Map 62) boundaries would remain unchanged and the Appropriate
Menagement Level (AML) would be maintained at 415-600 horses.”

TRAVEL MANAGEMENT,; ACCESS AND REALTY

The Citicens® Wildlife and Witdlands Alternaiive premotes responsible
recreation, hunting, vehicle use, grazing and continned access via existing, designated
roids,

The Citizens" Wildlife and Wildlands Alternative adopts — with revisions to
emphasize resource protection — the BLM's management objective for ravel managemem,

. access and realty: "Consistent with the highest degree of protection for crucial habitats and

sensitive resources, [tlhe planning area would be managed (o accommodate access nesds
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for approved public land uses and to manage access where appropriate 10 protect other
resource values."

To achieve this objective, the Citizens” Wildlife and Wildlands Alternative adopts
the BLM's Preferred Alternative, with the following modifications:

B Geophysical and related detonation would be excluded from areas with no surface
occupancy requirements, WSAs, ACECs, and other sensitive resources. Seasonal
limitations would apply. (IMH Al 2).

B Right-of-way (ROW) exclusion and avoidance areas would be as shown in Map 27
(IMH Al 2),

B Off-road vehicle (ORV) use would be managed in accordance with a transportation
plan that limits use to designated areas, roads and trails.,

B A transpaortation plan would be completed as part of the IMH CAP, consistent with
the terms set out in Alternative 2,

WILDLIFFE.

The Citizens' Wildlife and Wildlands Aliernative ensures the long-term survival
of the Red Desert elk and pronghorn antelope herds and other wildlife, and it restares
and protects wildlife habitat damaged by roads and pipelines.

Ower 350 different wildlife species are found within the planning area (SDEIS,
Vol. | at 3-14). The area provides "crucial habitat" for all three major game species, elk,
antelope and mule deer. Approximarely 187,000 acres of the study area are crucial winter
or crucial yvearlong range for elk, including the much acelaimed resident Steamboat
Mountain clk herd (the largest desert elk herd in the world), which contains between 1000
and 2000 individuals. The area also provides habitat to the largest migratory game herd in
the lower 48 states - the 50,000 strong Sublette pronghom antelope herd.

Seventeen raptor species inhabit the Jack Morrow Hills Study Area including
ferruginous hawks, golden eagles, prairie falcons, Swainson’s hawks, short-cared owls and
burrowing owls. Additionally, numerous species of concern such as flannelmouth suckers,
pygmy rabbits, Eastem short hormed lizards, Great Basin gopher snakes, and Wortman's
ground squirrels find shelter in the study area. Both the greater sage grouse and mountain
plover, species that have experienced precipitous declines in most of their range- both
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candidates for listing under the Endangered Species Act- still enjoy fairly sizeahle
populations in the Red Desert. The area provides an oasis for other sage-brush obligates
| besides the sage grouse, including sage sparrows, sage thrashers and sage lizards.
In recognition of this extraordinary resource, Wildlife Habitat is added as a separate
resource category (SDEIS at 2-2) for which the following resource objective is established:
B The management objective for wildlife habitat contained in the Citizens' Wildlife
and Wildlands Alternative provides that fish and wildlife habitat shall be managed
to maintain viable populations of existing native and desired non-native species in
a the planning area.
B A Habitat Management Plan would be prepared for the entire planning ares o
| mitigate wildlife habitat losses. (JMH Alt. 2).
B The habitat management plan would include habitat expansion efforts, threatened
and endangered species reintroduction, and population goals and objectives
. designed to achieve and maintain viable populations of native and desired non-
] nitive species,

B Suitable wildlife habitat and forage would be provided to support the Wyoming
Game and Fish Department's Strategic Plan objectives.

W Big game, sensitive spacies and their habitat, threatened and endangered species,
special status wildlife and fish species, water developments and predators would be
managed in accordance with JMH Alternative 2, except that big game connectivity
areas would also be considered "sensitive habitat” and managed accordingly.

B Sage grouse and raptors would be managed in accordance with IMH Alternative 2,
except that:

* Long-term or permanent above-ground surface occupancy would be
prohibited within a 2-mile radius of sage grouse leks, or on nesting habitat and
winter concentration areas. Seasonal limitations on disturbing and disruptive
acuvities would apply within two (2) miles of Ieks, and on nesting and
concentration areas, and would be applied 24 hours daily.

. * Permanent or high profile structures would be prohibited within 1-2 miles of
active and historic raptor nests, depending on species (2-miles for ferruginous

10
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hawks); temparary disturbances associated with placement of facilities would
be prohibited within 1-2 miles of active raptor nests; and disruptive activities

would be seasonally restricted within 1-2 miles of occupied raptor nesting sites.

Precise distance within this range would be determined on a case-by-case basis

and would depend on the raptor species involved, natural topographic barriers,

line of sight distances, population staus, etc.
As determined by transportation planning, unnecessary roads would be obliterated
and reclaimed to a natural, pre-disturbance condition.
Timely and complete reclamation of disturbed areas is conducted in accordance
with Appendix 9 and remains an ongoing liability of the operator until released by
BLM,
Previously disturbed areas and pipeline rights-of-way that have not besn
successfully reclaimed (i.c. to meet goals and standards in Appendix 9) are
identified and scheduled for reclamation consistent with Appendix 9 standards.
Fences on public lands would be removed, modified or reconstructed whers they
impede wildlife movement ar constitute threats to viability objectives.
New fence construction in crucial hig game wildlife habitats and eonnectivity areas
wouid only be considered if alternatives, such as herding and other controls, are not
possible. Fence construction and reconstruction would be in accordance with
Wyoming Game and Fish Department design standards.

SPECIAL MANAGEMENT AREA MANAGEMENT

The Citizens" Wildlife and Wildlands Alternative adopts the BLM's management

objectives for special management areas: "The plunning area would be managed to protect
unique resource values of special management areas."

In accordance with Section 202 of the Federal Land Policy Management Act,

which directs the Secretary of the Interior 1o "give priority to the designation and
protection of areas of eritical environmental concern,” the Citizens' Wildlife and
Wildlands Altermative adopts IMH Alterative 2.
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' ) WILDERNESS STUDY AREA MANAGEMENT

] The Citizens' Wildlife and Wildlands Alternative would prevent new roads and
developments in roadless areas, increase the size of some Wilderness Stady Areas,
establish new WSASs for lands identified for Wilderness designation by citizens'
inventories, and recommend that all deserving WSAs and wildlands he designated as
wilderness by Congress,

B Roadless areas identified by the Wyoming Wilderness Coalition would be
; managed as wilderness study areas.
MINERALS AND ALTERNATIVE ENERGY DEVELOPMENT

] The Citizens' Wildlife and Wildlands Alternative calls for the trade or buy-out of
mineral leases in the area while prohibiting all new oil and pas ivasing and large-seale
mining,

. The Citizens” Wildlife and Wildlands Alternative adopts the BLM's management
objectives for minerals and alternative energy resources management with one small yet
significant revision, indicated in italics, below: "To provide limired opporiunities for
mineral extraction and energy development while protecting other resource values.”

This revised management objective would reduce the potential for future conflict in
the planning area due to large-scale oil and gas and mining activities authorized under the
BLM's Preferred Altemative

Actions to implement the revised management abjective for minerals and energy
development include:

® The planning area would be closed to new lcasing.

B Suspended leases in the planning area would remain under suspension while
funding is pursued for lease buy out or exchange. Because fiture development
would likely lead to resource conflicts, cfforts would be placed on reacquiring both
producing and non-producing leases.

| On producing leases where buy out or exchange cannot be accomplished, level and

. pace of development would be both controlled and limited to avoid significant
impact and resource conflicts by a combination of regulatory mechanisms
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including, but not limited to, lease suspensions, well spacing orders, unitization,
conditions of approval and adaptive management, in n manner consistent with valid
existing rights.

The entire planning area would be closed to coal exploration activity, (JMH
Alternative 2),

Federal coal lands within the Coal Qccurrence and Development Potential Area
would be closed to leasing and development to protect other resource values in the
planning area (JMH Altemative 2),

Withdrawals from mineral location would be pursued over the entire planning area,
except for a five-acre site designated for recreational mining.

The entire planning area would be closed to mineral material sales. Extraction of
saleable materials would be allowed as required to meet other planning objectives,
such as maintenance of existing roads in the approved transportation plan. Mining
and reclamation plans would be required for each use of saleable mineral materials,
{(JMH Alternative 2},

Alternative engrgy proposals would be managed pursuant to the Preferred
Alternative, except that sensitive areas would be off-limits, including but not
limited to VRM Class L. Native America Indian respected places, raptor
concentration areas, W5As, ACECs, and sensitive wildlife habitats,

Coal bed methane development on existing leases is deferred pending revision to
Green River RMP,

The Citizens' Wildlife and Wildlands Alternative for minerals and cnergy
development is consistent with federal law and policy;

"FLPMA’s definition of multiple use expressly recognizes that the most judicious use’
of land may involve the use of some land ‘for less than all of the resources.’ and that
consideration must be given 'to the relative values of the resources and not necessarily the
combination of uses that will give the grestest economic return...' 43 U.S.C. § 1702(c).
Thus, foreclosing mineral exploration and development on even & sizeable tract of federal
land does not violate the stanntory definition of multiple use, and is not per se
unreasonable.” Memorandum from John Leshy, Solicitor for the Department of the Interior
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fo Bruce Babbitt, Secretary of the Interior, December 22, 2000 (C, ammenting on the Jack
Morrow Hills Coordinated Activity Plan DEIS).
' COMMUNICATION SITES

Except for the existing White Mountain communication site, the planning area is

closed to communication sites.
ADAPTIVE MANAGEMENT AND MONITORING

The Citizens' Wildlife and Wildlands Alternative adopts an Adaptive Management
Strategy (AMS) substantially different from that described in the Preferred Altemative:

B The Citizen's Alternative rejects the notion, set out in the BLM's Preliminary
Adaptve Management Implementation Strategy, that "it is impossible to predict
how furure development will proceed.” (A17-1). Under the Citizens' Alternative,
BLM exercises its regulatory authority to control and limit the pace, location and
level of development in a manner that is consistent with valid existing rights and
protection of the environment. Through a combination of lease suspensions, [ease
stipulations, conditions of approval, monitering, mitigation measures and other
mechanisms, the BLM will assure that future development on existing leases does
not conflict with or adversely impact other uses and resource values,

B New leases wiil not be issued in the planning arca during the life of the plan,

B Development on existing leases (those that could not be purchased or exchanged)
would be controlled and limited to provide for staged development on a lease-by-
lease basis, ensuring minimal environmental impacts and resource conflicts.

M The list of momtored "resource indicators” (Table A17-1) would be expanded to
include: 1) air and water quality, including compliance with CAA State
Implementation Plans and DEQ water quality standards; 2) threatenad and
endangered species; 3) sensitive specics representative of various habitat types in
the planning area; 4) significant heritage resources; ) reclamation success; 6)
invasive weeds and exotic species.

B The management objectives and goals (A-17-2) are revised to conform 1o those set
out in the Citizens' Alternative, Wildlife resources is added as a diserete resource

for which management objectives shall be estahlished.
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®

W The "overall approach” under the Citizens' Altemative is modified significantly to
retain all existing lease suspensions in the planning area while lease exchange
and/or buy out is pursued, and site-specific lease development plans are created,

B In accordance with BLM's regulations at 43 CFR § 1610.4-9, intervals and
standards for monitoring would be established and displayed in the Adaptive
Management Plan.

B The adaptive management strategy is completed and included in the Final EIS for
public review and comment, The AMS is incorporated into the Record of Decision

a as a binding and enforcesble instrument. Pending completion of the AMS and

issuance of the ROD, existing oil and gas leases remain under suspension, and no
| new [eases are offered.

RESOURCES NOT EXPRESSLY ADDRESSED IN THE CITIZENS'
. WILDLIFE AND WILDLANDS ALTERNATIVE WOULD BE MANAGED IN
| ACCORDANCE WITH JMH SDEIS ALTERNATIVE 2.

3 RESPECTFULLY SUBMITTED, THIS 23" DAY OF MAY, 2003

- OTLe %LL_{’A 240 K,f»m‘beul -

Tom Bell

Lander, Wyoming Iﬂd ' {-j M E o 5:?.-!5'

ﬂ@m

Marian Doane
Friends of Red Desert

/. K

Mac Blewer
Outreach Coordinator

. Wyoming Outdoor Council

15

Jack Morrow Hills Coordinated Activity Plan A19A-805



Final EIS
Appendix 19A ina

THE SECRETARY OF THE INTERIOH

WASHINSGTON

; MEMORANDUM

|
To: Director, BLM
From: &tnuﬂﬂw
Drare: December 22, 2000

Subject: Jaek Marrow Hills Conrdinated Acrivity Plan

By this memorandum, [ am transmitting to you the apinion of the Soliciwr regarding the deafy
cnvirohmental impact statement for the Jack Morrow Hills Cogrdinated Activity Plaa. | concur
! in his opinion

Havirg reviewsd this Plan with my staff, and having visited the area. | am greatly impressed by

e unique and cutstanding natural rescurces comained in the planning area. With one of our

Fation's largent unfenced areas omside of Alaska, f1s big game populations are among the larpest

. and healthiest in the iower 48. 1t contains one of the most diverse and numerous copcentrations

=] of saptors amywiers, Sigmificant cultural resources, including remnmnts of the Oregon ond
Mormon Pionesr trails and the mining camps of South Pass, onlv add 1o the arsa’s 2llure. Saven
wilderness study ereas are found here. and are treasured for their aesthesic beauty and the
recreational opportunities they afford. [t iy no wonder thar farmer Governor Leglie Miller
reconmendad this aren as the Great Divide Basin National Park as far Sack a5 1935, Orthers. | ihe
iom Bell, have warked hard for many years 1o promote special proteciion for this ares

The planning drea eontains significant vil and ges resources and, 25 the Solicitor notes, much of it

o has already been leased. Some oil and gas deveiopment is vesuming, especially in its
southwesicrn portion. Any decision o protect the outstanding nutural resources of the Red
Desert must be secompiished in a manner tha protects the valid cxisting riphts of thess anpeny
owners. To the extent it is consistent with our pasamount concem for prolecting the nan:tzl
resources in the alanning ares, some udditional leasing might be allowed, by the presence of
linite mineral resources should not deprive fururs senerations of the natral and azsthetic
wonders of the Great Divide Basin

A final decision 45 1 haw this anca should be protested will necessanily be made by a funare
Administration. Nonetheless, it is my responsibality 1o ploce the BLM on a mack that helps 1o
inaure that. aller @ full epporiunity for the public paricipation. un eppropriate decision will be

. EXHIBIT
I &
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made 1o protect this unique arca and its outstanding resowrces. To that end, | ask that you direct
the Wyoming BLM office to propose the coaservation altsmative as its proferred alornative in
. ihe supplemenial drafi E1S that the Solicitor has determined should be prepared.
|
|
—

3
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United States Deparument of the

OFFICE OF THE 50LIGITOR
Washingren, D.C. 20840

MEMORANDUM

To: Secreta "“\ f, y

From: Snuman‘;.-ﬁ/,: Q ,Z_,LZ-{
Dage: Dmn@?_:ty/lﬂﬂﬂ 5"(

Subject: Jack Morrow Hills Coordinated Activity Plan

Interior

Al your request, [ have reviewed the dralt environmental tmpact statement (DEIS) for the Jack

Morrow Hills Coordinated Activity Plan and for the reasons that foll
supplemental draft EIS that would more fully confarm 1o appicabls

prepared for public comment and review. Also, becauss the BLM has revised its land usa
planning manual and handbook sinee the first draft DEIS was published. the new draf should

conform with the procedures st forth in those documens,

I. Erroneous Assumptions

Several assumptions made in the DEIS are not consisten: with existing federal land management
laws. These assumptions are cspecially problematic undar the Narionai Eavironmemal Policy
At (NEPA), 42 US.C. 54321 & feq., because they rosult in the BLM's failurs 1o comsicer
cerain management options for the planning a-ea that may be reasonable in light of the
significant biolagical, cultural, and sesthetic resources that are identified in the DEIS. The
NEPA regulations adepted by the Council on Eavironmenl Qualicy, which are binding on

federal agengiss like the BLM. requirs agencies o [rligorously expl
all reasonable aiternatives.” J0CFR. § {5021 EN

For example. the DEIS suggests that withdrawing the arsz from mineral location and closing it
to leasing would be “contrary to the BLM's multiple use management mandate in FLPMA "

DEIS, p 12 Tt also refies on a provision af the BLM Manual which
shall remain open and aveilable for mineral exploration uniess [lo do

sustified in the national interest” Jbid; BLM Manual, 3000.063. The DEIS also states thal
“[r]esource conflicts tend 10 be located in gpecific arcas, not planning area wide, and closing the

eatse arca (10 oil and pas leasing] would not be reasonable.” DEIS, p. 12, This suatement is

' ‘We have been unable to losate 2 copy of the May, 24, 1987

withe DEIS. The languege quoted there is, however, found in the referenced section of'the BLM

Mamual

ow, | believe a revised or
legal requirements should be

ore and obect vely evaluate

proviges that “public lasds

otherwise] . . is clearly

policy memorendum cited
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“Iriesource contlicts tend to be located in specific areas, not planning ares wide, and closing the
entire area j1c oil and goas lessing) would not be reassnable ™ DEIS. p 12, This sigtemear is
remforced by 2 luter statement on the same page that “closure 1o leasing of federal oil and gas
tesources in the slanring ares cortinues 1o be unacceptable.”

FLPMA's definition of multiple use exprossly recogrizes thal the most “judicious ure™ of land
1nay involve the use of some (and “for less than alf of the resources.” and that considerstion musi
be given o the relative values of the resources and pot necessarily the combination of uses that
will give rae greatest sconomie rewmn ™ 23 (U.5.0. § I702(e} Thus. foreclosing minerai
exploration and development on even & sizeable irzet of federz! land does not violate the
siaitery deflnition of multiple use. and is nol per s& Cnrcasonable,

FLPMA ose provides that an area may be withdrawn or “sxciuded™ from minesal deveiopment
when such development may be incompatible with “maimain[ing] other public values in the
area.” See 23 L1.5.C. § 1702() (definttion of withdrawal in FLPMA), FLPMA requires that, for
witharawal proposals excecding 5,000 acres, the Secremry submit certain kiads of informeation
and analvses 1o the appropnate congressional committess about the withdrawal, See 43 1S € ]
IT14(eK2). But FLPMA does not make mineral activiny the preeminent use of federal lands:
:udsed, FLPMA s statzment of policics makes clear that TiRIng activity iy only one of many
values 10 be promoted on the public lands. See 43 U.S.C. § 1701(a)

Aere. che DECS identifies significant wild|ifs and other resource values * Whether or not thew
implizats “the nationai interest,” they are sufSciemily significant that BLM is required, in its
NEPA documentarion. to considr their protection through mineral withdrawals or exclusions.
Accordingly. il wes not appropristy for the DEIS 1o refiree 1o consider such actions.

With regard (o non-leccable minerals, it seems en erzively reasonable oplica 1o withdraw all m
mast of the pianning wrea from such mineral devclopmant. This is because, as the DELS notes,
the ares appeusrs 1o have [imited sotentis] for nen-lessable mineral development, and very [iitlc
=urrent mining activity, DEIS,pp. 217-21%; Map 43, Given the uniquenssy and \mporance ol
the resources that mesit protection, NEPA and its implemeating regulations requizs the BLM 1o
carsider the ‘withdrawal of any lands whers nen:leasable mineral dzvelopmen: would be
nernsistent with protection of other values. Such an alternative is Plainiy reasonable ang. a5
noied above, the CEQ regulations raquize apencies to “Irligorously exploce and abjectively
valuate ail ressenable altemiives.” 40 CER. § 1302 14(2) (zmphasis added), So, for

! Asg deseribed helow, meneral exclumnons. which tetally elirmmale enc or fore uses Tom
aublic lands, zre pryvided tor in FLPMA's land use planning srocess under 43 US.C. § 27120k

' These resources are desenibed in some detail in the DEIS. and include cultusal,
archacolog:cal. and distorical resources. DEIS a1 205-209; recreational resousces, DEIS at 21 9-
220: povennial wildernsss arcas, DEIS ar 235-244; and significant wildlife rescurees, imcluding
edanzersd and threstencd species. DELS a1 235.244

o

Jack Morrow Hills Coordinated Activity Plan

A19A-809



Appendix 19A

Final EIS

example, |f hard rock mining is inconsistent with the protection of sage grouse leks, the BLM
should consider withdrawing the land around thesc leks 25 may be necessary or appropriase
protect sage grouse habitst. Morzover, the fact that the area has a low potential for hard rock
mineral development should. f anything, suppen withdrawal of the lands, since the szaromic
impact of such a withdrawal will likcly be minimal,

With regard 1o jeasable minerzls, and most spesifically 1o oil and gas leasing, clesing much of the
planging arca would not likely have a significam impact, cspecially in the short term. This is
because approximately two-thids of the planming area kas already beer leased, and oil and yos
development will still be allowed in those areas even afior 2 closure. As the DEIS carrecily
notes, lessees will retain development rights on their caisting leases. DEIS, p. i3. Bulthe
DEIS does not seem 1o take this point fully into acsount in predicting the likely impact frem
closing the arca to further leasing. Rather, the DEIS appears to assume that the [easing
restrictions [mposed under Altemative B would apply as if there wers 0o pre-existing lzasing.
See DEIS, p. 382. The DEIS analysis should accordingly address the scope of oil and gas
development that is likely, given the valid existing righs held by lessees. Under these
cireumstances, |t is not “unacceprable”™ — 48 the DEIS assumes — 13 ciose the plarning area 0r 3
substantial portion of the planning area 1o rew mineral Jeasing.  Instead, 1t s 2 reasonable
altermative that ought to he carcfully considered in the NEPA documentztion.

BLM has long waken the view tha: land ase plaas are on appropriate process by which to decide
whether of not to exciude [ands frem minesa! leasing, mineral sale<, and other discrstionary
actions. BLM Land Use Plapning Handboox ar Ha160.-1_11.A (*Land use plans ... identi{}
lands .. that are closed 1o certzin uses.™) This practice ol using land wse planning to ¢xcluds
lencs [rom discretionary actions such as mincral leasing is lawrul. Section 202(=) of FLPMA
sutharizes the BLM 1o make lend use planning decisions shat rowily sliminate sortamn 1y pes of
land uses. 43 .5.C. § 1712(e). The same sussection clearly speaks in discretionary ienns for
using the formal withdeawal peacedures of section 204 of FLFMA 5 10 implement management
dezisions, =xcepl where lands are closed 1o entry and location under the General Mining Law of
1872, See 43 U.S.C. § 1712(ei3) (“Withdrawals made pursuant to section 1714 of this title pray
b used ir carmying out management decisions, bur public lands thal! be removed from . the
aperation of the Mining Law of 1872 ., uafy by withdrawal action pursuant 1o seciion 1704 of
this tit'e or other action pussudnt to appiicable law.") (Emphasis added.)

Twa Wyoming federal disinict court decisions suggest that. in certain contexts, the ALM mus!
‘oilow FLPMA's withdrawal procedures before it can refuse to process lease applicanione,
Mountain Stetes Legal Foundatine v Hodel. 658 F. Supp. 1466 (D. Wyo. 1987), Mountuin
States Legul Fvundation v Angrur, 499 F Supp. 383 (D, Wyo. 1980). The rezsoning of thess
decisions es been rejected Yy the Count of Appeals for the Ninth Clrcuit, se¢ 3nb Marshall
Allince v Heodel 8§52 F.2d 1223, 1226-1230 (9" Cir. 1988), corr. dernicd, 489 LIS, 1066 (1989)
ard 1 belipve the Ninth Circult comrectly states the ppplicabls law.

Even in Wyoming, where the fack Memow Hills planning area is found, [ believe the nam
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Muownictin States cases are not controlling, for neither involved FLPMA land us= planning For
purposes ol land use planming, Scuion 202(e) of FLPMA avthorizes the Secretany to “issue

manscement decisions 1o impisment land use plans™ 43 U 5.C. § 1712¢e). Such decisions are
. specifically 2/lowed 13 includs “exclasions (that is, total climination) of one or more of the

principal or major uses.” Sev Pubirc Landy Council v, Babbin, 529 U.S. T28(2000)° The only
| hmitztions on this power are: (1) exclusions of such uses on 100,000 acres or more are subject 1p
congressioral notification, 43 US.C. § 17120e)2); and (2) the withdrawal authority of Seetion
2 of FLPMA or “other action pursuant (o appliceble law™ must be wsed for hard rock mining
axclusions under the Ceneral Minizg Law of 1872, 23 U.8.C. 5 1712(e}3). Therefore it seems
piain that formal withdrawal under FLPMA section 204 is nat required for other tvpes of
exclusions (suci as mineral leasing exclusions; so long as the requirements of Section 202(e) are
met. 43 US.C, § 1 71340).

In sem. | believe <hat applicable pubiic land low gives the Secretzry three ways to decide not 1o
leuse iraets of sublic lands for of] and gas or ather mirerals: (1) exersising his stamtory
discretion under the Mineral Leasing Act, see Lidail v Tallmen 380 U.S. | L1965); Lintted Seates
exred MeLoanan v Wilhur, 283 108, £14 (1831); (2) excluding lands from leasing through
FLPMA's section 202 planning process; o (3) withdrawing the land through FLPMA 's section

s a0

The DEIS also suggests that reduction or elimination of Livestock grazag is necessany only whete
it would “sigmiticanily ™ conflicr Wi othar menagement objectives, DEIS, p. 12 Livestock
yrmzing may be reduced or eliminaied un BLM-munaged land when necessary or appropriate 1o
pratect otier values, or where rangeland 2ealth sandards are nor being met. Thus, espsciallv in
the onmtext of the “conservarion altermarive™ the BLM must not asgume that “sigmficem™

i. conilicts with orher resources must be shown in order to reduce or eliminate livestock Fazmng,

Ihe DEIS inagpropriately limits the scope of the analysis to the “Famework ol the Becord af
Deeiston and upproved Green River RMP *  DEIS. P- 14 (emphasis in original). Specifically, it
o itates Lt for the “no action™ altemative, manegement would e hased on implementing the
Gresn River RMP. For all of tae ather ahernatives. the 2oal is to “'stay[] within the framework of
ihe Recurdd af Devision and approved Green River RMP . 28 much s possible™ Jii  This is not

e " Muuntain Siates v Andris, 499 F, Supp. 383 (D. Wyo. |980) arose in the context of ar
ndministrative review of the suitability of certain national forest lands for inclusion in the
wildernes system. Manntain Siates Legal Fourdation v. Hodsi, 668 F. Supp. 1466 (I Wip
98T} involved u decision hv the Forest Service to suspend leasing pending compiction of iand
use plarning setivities under the Rangeland Resources Manning Act. 16 US C. § 1604, as
amended by the National Forest Management Actof 1976, 16 1 S C § 1604,

" The Court noted raat “the Secrctary . . was authorized 1o reclassific asd withdraw lund
lrom grazing aitogether and devote it to 3 mare valuable ur switsbie yse ™ 529U5. 728,
20000 (slip op. 4 9) The same feasoning applics to mining.

wda
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accurate. BLM prepared the Jack Morrow Hills Cotrdinated Activity Plan in responsc 10
concerns raised during the development of the Green River RMP. DEIS, p. I. As the DEIS
notss, the CADP was designed to “provide more specific management direction to prevent or
address conflicts among poential development of energy resources. recreational activities and
tacilities, and more specific management direction for other land and resource uses in the
planring area, including livestock grazing, important wildlife habitat and other important
resources.” /bid The Green River RAP was completed in 1997 but it deferred centain minzral
developmem: decisions until complenien of the Jack Momrow Hills CAP. /bid. As the DEIS
itse!{ recognizes, “the JMHC AP will amend the Greer River RMP.” id. p. 2, and thus it was
urnecessary 10 limit the scope of the DE!S 1o the framewesk of the RMP.  Moreover, 2s noted
earlier. NEPA requires the BLM to consider al! reasonable whernatives, inciuding those outside
the framework of the RMP. 40 C.E R § 150214 Thus, it was not proper 1o desiyn the
alizrpatives 50 Ciat they all £t within that framework.

A related concem is BLM's statement that it “will not cunsider any additions or changes 19 the
existing WSAs in the planning zrea” because such consideration would be inconsistert with the
record of decision on the Green River RMP and o wildemess inventory that was prepared in
1978-1975. DEIS, 5. 13. As indicatzd above, consistency wita the RMP is a0t a proper hasis
uson which the BLM may refuse 1o address issues raised during the planning process. Morcover.
becauss the location of WSA boendaries within the planming arca could very well affect planning
dasivions, the JMHCAP should address new information regarding WSA boundaries.

Section 603(c) vf FLPMA prohibits the BLM from sliminating or reducing exisung WEAs that
were identified under section 603(a). Such WSAs must be managed 50 a5 not 10 impalr thair
suilabiliry for designation as wildemess “until Corgress has determined otherwise.” 43080
1782(z). But BLM does have the suthonty, under section 202 of FLPMA, to designate new
WSAs. whica can be adjacsnt to existing section 603 WSAs. Thus, while sxisting WSA's
carmor be elimmated in the IMECAP, the BLM may desiygrate new WSAs (n accardance with
section 202 [n deciding whether 10 do o, the BLM may rely upon existing WSA information o
(R sxTent “hat it remains accurate. Bt the BLM may not refuse 1o consider credible new
ir[onmatior which suggests that the WSA boundarics idennified in the late 1870's do not include
all public lends within the planning area that have wildemness charactesistics and are suianle for
management as ‘wilderness.

II. Alternatives

While the range of the four alternatives addressed in the EIS szems reasonable. the crrunzous
assumptions identified abovs resulted in unnecessarily limiting th2 conscrvation focus of both the
preferred alternative and Allermative B, To address this problem, the BLM shouid prepore 2
suppiemental EIS that more clearly dessribes the focus or theme of each alternative, apd insures
that the discussion of each al:ersative clearly reflects that theme und is consisten: with the law as
exzlicatzd in this memeorondum,

ot
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For example, instead of obliguely stating tha! Alternative A “would generally reduce 1he leve] of
land yss restnctions and allow more development of mineral resources,” Altemative A should be
described as focusing on resource development.  The DEIS should make clear, In this altenative
35 1 all others, that conservation of wildlife and sesthetic resources woukd be assured 10 the
extent that such prolectians are either required by law, or otherwise compatible with 8 resouires
davelopment focus. (This will help insune that Lhe alternative is "ressonable ")

I ikewise. Alremative B should be described as focusing on the proteztron of hiological.
asstnetic, and cultural sesources, rather than on “increasfing)] the level of restrictions on land uses
und allow{ing] less dovelopment of mineral resourc2s ™ This discussion should indicate thal
reasonable development activitizs might still ke allowed, but only 1o the 2xtenl that such
activities are consisient with this altemative's pammount concern for resowrce conservation.

"Wha: s now described in the DETS as the preferred altemmarive should be clarified a3
sccommudating bots resource development pnd resource conservation. recognizing that such
sccommodation will likely lead to snme unavoidable conflicts in faver of ene or the other
olricctives,

Tir arovide further clanty. descriptive terms should be used to identify the altematives. For
sxamplz. alternarive A might be called the resource development shemnative, Altemnative B the
conservation aliernative, and what is now the prefarred altemative the accommodation
aliemarive. As described above. all of these ahizmatives are consistent with FLPMA s definition
of “multiple use.” sc 11 would not be accurate ta describe the accommodanon alternative as the
*multipls wse” allernative,

[Tl Concivenegss

The CEQ regulations provide that the text of a final E[S "shall normally be less than 150 pages
ané for proposals of unusual scope or complexity shall normally be less than 500 pages.” 40
CFR §1502.7. This EIS addresses some complex issues. buf at 719 pages {counting
appendices. with well over 400 pages of basic text), it 18 not sufficiently concise. lnan

atiachment io this memorandum, | have ofTered several supgestions for shortaning Lhis decument.

and 1 arge the BLM 1o condider thess and other measures for making this document {ess
eumbersame

| undersiand that substantial work has gone o 1o producing this drait E1S, and it contains much
useful informanon, Given the imporancs of this matter and the high level of public interest,
however, | recommend thar the BLM prepare & second drafi docunsnt for public review and
comment. a5 described in this memorandum.

T concur

/J/{I.q,/{#-ﬂ

Secretary ” DII.IV,
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ATTACHMENT
SUGCESTIONS FOR [MPROVING AND SHORTENING THE Jack Morrow HiLes DEIS

. Set forth below are several suggestions for shortening and improving the Jack Morrow
Hiills DEIS, First, the section analyning aiternatives and describing environmental consequenses

i bath contain significant redundancies. Each subject area is addressed four separate timas (in
corjunetion with the discussion of each altemnative), often with identical or very similar languag:
cach ime. | recommend that euch of thesc issues be discussed just once in the altemanves

P. sestion and once in the environmental consequences section. This will significantly reduce the
sive of the document and make it easfer for the public 1o understand the difference betwesn cach
of the alternarives with respest 16 cach [ssue.

Second. the CEQ regulations provide that the “'Affecied Enqvironment” and
“Environmental Consequences”™ secticns of the EIS “should present the environmenial impacts in
comparative form, thus sharply d=fining the issues and providing a elear basis for choice among

L aptions by the decisionmaker and the public.” 36 C.F.R § 1502.14. The DEIS will be mors
consistent with thess regulations, and it will be much easier for the public to understand the
a differences in the environmental consequences for cach altemative approech to livestock gresing,

for example, if one nesds to read only one secticn of the DEIS, rather than fipploy beck and
. icrth among (our separats sections.

‘Third. Table 2-1, which was apparently designed 0 make it sasier for the public w0
compare allematives, cannot fairly serve that purpose because, at more than 100 pages, 1t is
stmply too long. The first four pages do ot even purport 1o offer 2 comparizon and can prebably
be sliminated entirely. Consider trying to recass this Table so that there is only onc fairly peaeral

. stuterment under each resotirce category. The size of this Tabie could be dramatizally reduced if
it referenced pages in the EIS where one could find further details. It might also be easier 1o
understand if it were reorganized to indicate alisrmatives fram the least to most peswrictive
ahisrmative (or vice versa). Also, instcad of repeating the rame information with just stight

i vartations, the Takle would be easier to follow if the fist box were used as 2 benchmurk, and the

baxes after the first column simply indicated the differences from the first box,

Fourth, Table 4 (which is € pages long) could probably be eliminated in i2s entiezty if the
narrative porion of the DEIS is recist, as sugaested above. with the snvironmental eonseguences
ol ¢ach alternasive anzivzed wgether in the text

Finally, to the extent possible. maps that contnin similar or related dara should be
combined and produced in color. This will allow the mterested public to bewter undersiand the
currulative and interrefated nature of such disparaie marters as the biological resouress und
mineml resources of the area, while reducing the length of the DEIS.
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MEMORANDUM

To: Renee Dana, BL.M Team Leader

From: Robert E. Yuhnke, Robert E. Yuhnke and Associates (303-499-0425)

Date: May 23, 2003

Re: 1610 (930) Supplemental Draft Environmental Impact Statement for the
Jack Morrow Hills Coordinated Activity Plan,

COMMENTS RELATED TO AIR QUALITY IMPACTS AND MITIGATION

SUMMARY

Biodiversity Conservation Alliance, The Wilderness Society, Wilderness Support Center, and the
Wyoming Outdoor Council (the "parties”) file the following comments ohjecting to the adequacy
of the air quality impact analysis, and the failure to identify, assess and adopt mitigation measures
sufficient to satisfy BLM's obligations under the Federal Land Policy Management Act, NEPA,
the Clean Air Act, and spplicable State and federal requirements adopted pursuant to those
governing statuies. Based on these protests, the parties request that the above-captioned SDEIS be
supplemented by—

1) The preparation of a complete emissions inventory for air quality asscssment
purposes that includes (i) all permitted and unpermitted sources (e.g., mobile
sources, daren sources) of emnissions that consume increment since the minor
source baseline dates were established for PM, S02 and NO2, (ii) all reasonably
foreseeable sources that are expected to be developed as part of projects that
have been approved or proposed for environmental review since the air quality
analysis was performed for the Pinedale Anticline Project in 1999;

2) The performance of a complete increment consumption analysis based on the
complele cmissions inventory since the minor source baseline dates were
established (as described in 4(1)) w identify arcas where PSD increments have
previously been fully consumed by prior development, and/or will be fully
consumed by the additional emissions from the proposed Jack Morrow Hills
CAP and other reasonably foreseeable oil and pas development projects within
the area likely to cause or contribute 1o adverse impacts on air quality and air
quality related values in Class I arcas;

3) analyses of control strategies, including but not limited to emissions contral
technologies, work practices, and/or the phasing of project development to
identifv mitigation strategies sufficient to avoid contributing to advérse impacts
from oil, gas and coal developments expected in other parts of Wyoming
outside the project area, including but not limited to (i) exceedances of the PM-
10 NAAQS identified in the Powder River Basin EIS for CBM development
(“PRB EIS™), (it} exceedances of the allowable Class | increments at the
Northern Cheyenne Indian Reservation, and USFS Class | wilderness areas as
identificd in the PRB E1S; (iii) exceedances of the Class 1l increments a
receptor areas of concern as identified in the PRB EIS; and (iv) impairment of
visibility and implementation of the national visibility goal at mandatory Class |
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. areas that are likely to be affected by emissions from the proposed project, and
reasonably foreseeable projects not identified in the air quality analysis for the

proposal; and

{ 4) identifying and analyzing the recent evidence of adverse health effects
associated with exposure to PM-10 and PM2.5 that has become available since

[ EPA completed its last final revision of the Criterin Document for Particulate
Matter in 1996 for the purpose of informing the public of adverse health effects
and adverse effects on public welfare that may be experienced by local
populations even in the event of full compliance with the NAAQS and
applicable PSD increments,

The parties” specific protests to the air quality portions of the SDEIS and, as more specifically

i described below, are based generally on the failure of BLM to satisfy three basic duties prescribed
by law:

; A) the failure o fully characterize under NEPA the cumulative impacts of the proposed
projects when considered together with other polluting activities that have been permitted or

: undertaken or are proposed in arcas which will add cumulative impacts to the area to be affected
? by the proposed projects;
B) the failure 1o satisfy BLM's affirmative duty under FLPMA to adopt an RMP tha
“provides for compliance with applicable pallution control laws including State and Federal air ...
pollution standards or implementation plans,™ and the closely related obligation under NEPA to
identify mitigation measures sufficient to ensure compliance with the various standards and
. visibility protection requirements under the Clean Air Act; and
i (C) the failure of the Secretary to perform her “affirmative responsibility o protect the air
quality related values (including visibility)" in areas designated as mandmtory Class | under the
Clean Air Act,

In addition, the parties request that mitigation measures sufficient 1o “provide for compliance with

... air pollution standards,” including both the NAAQS, PSD increments, and visibility
[ impairment, as requircd by FLPMA be adopted by BLM in the ROD for the Jack Merrow Hills
Project, or in the ROD for other projects that cause or contribute to adverse air quality impacts in
arcas to be affected by emissions from Jack Momow Hills. Such mitigation measures must be
adequate to prevent (i) exceedances of the PM-10 NAAQS, (ii) exceedances of the allowable
Class [ increments at the Northern Cheyenne Indian Reservation, (iii) exceedances of the Class [1
increments within the project area and at other identified receptor areas of concem where Jack
Morrow Hills emissions may contribute to exceedances; and (iv) impairment of visibility at
mandatory Class | areas. In addition, mitigation should be identified to prevent the adverse effects
on public health atributable to the large increase in exposure to daily concentrations of fine
particles, and the adverse effects of emissions on acid-sensitive watersheds, that will result from
the cumulative effects of emissions from Jack Morrow Hills when combined with other
developments in Wyoming and Montana that are outside the modeling domain used for this EIS.

I EISs FAIL TO FULFILL BLM's DUTY TO ENSURE COMPLIANCE WITH
POLLUTION STANDARDS.
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BLM's primary statutory obligation is to adopt “land use plans™ pursuant 10 43 USC §1712(a) that
comply with the directives of FLPMA. An RMP is the framework for the adoption of the “land
use plans” required by the Act. RMPs must achieve the management objectives established by
Congress, which require plans that “protect the quality of ... ecological, environmental, air and
atmospheric, water resource and archeological values; [and) that where appropriate will preserve
and protect certain public lands in their natural condition;...."” 43 USC §1701(a}8). The Act also
requires that “in the development and revision of land use plans [RMPs), the Secretary shall— ***
(8) provide for compliance with applicable pollution control laws, including State and Federal air,
waler, noise or other pollution standurds or implementation plans.” 43 USC §1712(c)(8).

These statutory directives have been implemented by regulation:

Each land use authorization shall contain terms and conditions which shall: (3) Require
compliance with air and water quality standards established pursuant to applicable
Federal and Stare law. 43 CFR §2920.7,

BLM has confirmed its obligation to satisfy these statutory and regulatory standards in the FEIS
for the Wyoming PRB CBM Project. The BLM acknowledges that “under both FLPMA and the
CAA, BLM cannot authorize any sctivity which does not comply with all the applicable local,
state, tribal, and federal air quality laws, statutes, regulations, standards, and implementation
plans.” PRB FEIS, 4-379. "These requirements include the NAAQS and WAAQS which set the
maximum limits for several air pollutants, and PSD increments which limit the incremental
increase in ceriain air pollutants (including NO2, PM10, and S02) ahove legally defined baseline
concentration levels.” |d. BLM affirms this obligation in Appendix 6 (at A6-2) and Appendix 15
(Air Quality Regulations) of the Jack Morrow Hills SDEIS.

A Fail W _ Iysis Violates FLPM
and NEPA,

The JMH EIS acknowledges that the air quality assessment fails to include a complete increment
consumption analysis. The JMH EIS states that is relies upon the air quality analyses performed
for the Pinedale Anticline Oil and Gas Development Project. The results of those analyses are
reported in the Technical Report prepared by BLM for the Pinedale Project in November 1999,

The Technical Report, at 3-3, explains that only the “new and expected sources since June 30,
1995 are included in the cumulative impact assessment.” Sources permitted or starting operation
prior 1o 1995 arc not analyzed for their consumption of increment afier the baseline dates for the
PSD increments were established.

Mo reason is given for the failure 1o perform a comprehensive analysis of increment consumption
as part of the EIS. Indeed, in the Wyoming PRB FEIS, at p.3-298, BLM acknowledges that “[a]
regulatory PSD Increment Consumption analysis may be conducted as part of a New Source
Review, or independenty.” BLM's NEPA documents for the Pinedale Anticline Project and the
JMH Project provide no rational basis for not performing an independent increment consumption

. analysis as part of the EIS review
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. 1. Protection of Air Quality Increments is the Hean of PSD.

In a recent brief filed in the Ninth Circuit Coun of Appeals, the U.S, Department of Justice
| provided a good summary of the PSD increment enforcement process.

[ In determining what level of deterioration to permit in a given air quality planning area,

| there needs to be a starting point of air pollution — a “baseline” conceniration level -
against which 1o assess expected emission increases. The CAA limits the amount of
permissible increase in air pollution concentration over a baseline, and (hese caps are
known as the “PSD increments.” See 42 US.C. § 7473(a)-(h) (inerements for particulate
matter and 502); 40 C.F.R. § 52 21(c) {increments for NO2). As with the NAAQS,
increment is expressed in lerms of micrograms of a pollutant per cubic meter of air

-4 (“ug/m3").

a Determining the “baseline concentration™ for an air quality planning aren necessarily
involves collecting air quality dsta and conducting technical analyses. See Alabama Power
Co. v, Costle, 636 F.2d 323, 374 (D.C. Cir. 1980) (“The increment concept incorporates
the idea of a baseline from which deterioration is calculated, by models or monitors, to
determine whether it is permissible.”). Under the Act, this assessment is keved to “the first
permit applicant” in that area. [d. at 376. That is, “baseline concentration” is the ambient
concentration level which exists at the time of the first PSD permit application. 42 U.S.C.
§ 7479(4); 40 C.F.R. § 52.21(bX13)i). The date on which this first PSD permit
. application is submitted is known as the “minor source baseline date™ 40 C.F.R. §
" 52.21(b)(14)(ii).¥ This date applies to the “baseline area,” which essentially tracks the
border of an air quality planning (section 107(d)) area. 40 CF.R. § 52.21(b)}15)i).

Filed on behalf of the U.S. Environmental Protection Agency October 7, 2002, in Reno Sparks
Indian Colony v. EPA. No. 02-71503.

This description makes clear that the essential element of an increment consumption analysis is a
determination of the extent to which the permissible increase in pollution has been “consumed.”
i.e., filled up with new pollution, since the baseline was set for the area affected by the proposed
projects. The EIS does not conduct an increment consumption analysis which requires a
determination of how much pollution has been added to an area since the “minor source baseline
date” was established. In fact, neither the Pinedale nor the JIMH EIS even bothers to identify the
minor source baseline dates for any of the three pollutants subject to PSD increments in Wyoming.

The NO2 baseline area in Wyoming is Statewide. The minor source haseline date was sel February
28, 1988, soon after the February 8,1988, trigger date established by EPA. See 53 Fed. Reg. 40656
(October 17, 1988). See letter from Bill Yellowtail, Regional Administrator, EPA Region VIIL.

¥ Although the PSD program regulates major emitting facilities, the “minor source haseline dute” relates 1o smaller
emiiting facilitics because after the first PSD permit application both wypes of facilivies subsequently constructed count
toward consumption of whatever increment remams available for that particulir baseline area, Likewies, prior 1 the

. first penit application in n baseline area, minor spurces may generally be constructed there without having their
emissions affect the abilty of 2 major emitter 1o come 1o the area [aler
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For Particulate Matter (“PM”) and 502, EPA's trigger date was in 1978, and the minar source
bascline datcs were set soon thereafier in Wyoming. Thus all new sources, both major snd minor
stationary sources, as well as additional mobile source emissions, 2 consumed the allowable
increment by adding additional pollution to the baseline afier those dates.

2, EIS Fails to Analyze Increment Consumed By All Sources Since Baseline Dates.

The air quality analysis performed for the JMH EIS considered new emissions as beginning with
the permitted and “reasonably foreseeable™ new sources afier June 30, 1995. Pinedale Technical
Report, 3-3, No inventory of emissions from PM and SO2 sources permitted or beginning
operation from 1979 until June 30, 1995, or NO2 emissions sources from 1988 until June 30,
1995, was develaped or modeled to determine the extent to which these sources consumed
increment prior to 1995.

Instead, the air quality analysis was performed using ambient air quality measurements made at
various locations during various period from 1983 until 1997, Technical Report, Table 4-2. These
monitored concentrations were assumed (o account for all emissions from sources operating in
1995. The modeling analysis was then performed 1o show the air pollutant concentrations that
would be expected when the allowable emissions from the post-June 30, 1995, new sources are
added to existing emissions as monitored at the various monitoring locations. This method of
analysis effectively treated the year when air quality monitoring data was collecied as the baseline
period because it failed to account for any of the emissions added by sources that were permitted
afler the regulatory basclines were set in 1979 (for PM and 502) and 1988 (for NO2), As a result,
the modeling approach is generally reasonable for the purpose of determining compliance with
absolute limits in the ambient air such as the NAAQS and State AAQS, but not for the permissible
increases in pollution which are not set based upon absolute concentrations in the ambient air, The
approach used in the Pinedale analysis provides only a highly truncated assessment of the
consumption of the allowable increments during the years sinee June 30, 1995, while omitting any
assessment of the increment consumed after the establishment of the minor source baseline dates
but before 1995,

The sources omitted from the consumption analysis are likely highly significant since they include
some of the [arge increment consuming coal mines, trona mines and processing plants, expanded
refinery capacity in the region and regional growth in vehicle miles raveled (“VMT™), as well as
the Colestrip and Roundup Power Plants to the north of the north of the Class | arcas affected by
emissions from all the projects in the Green River Basin. The sources accounted for in the EIS are
likely mueh less than half of the emissions added into the modeling domain during the period
since the minor source baselines were set.

This has significant consequences for the EIS because Class 1 increments, such as the PM
increment in the Washakic WA have already been partially consumed, and the Class [ incremenis
in areas such as Cloud Peaks and Fort Belknap LR. have been substantially consumed by
Colestrip. Roundup, the approved PRB CBM development, other earlier new sources and

2/ However, in both Wyoming and Montana the baseline area is the entire projset mrea. Montana kaseline ares far
NO2 is “statewide,” 40 CFR §81 327,
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. increased traffic emissions. For example, the increment consumption analysis performed for the

recently permitted Roundup Power Plant shows that all of the 802 increment, half of the NO2
increment and 27% of the PM-10 24-hr increment have been consumed by previously permitted
sources. See Roundup Power Project, Draft EI8, Appendix B, Table B-2. The annlysis does not
show NOZ2 increment consumption at Washakie WA, but it must be a substantial portion of that
r increment as well because of the proximity of Colestrip to the WA,

[

The failure to include a comprehensive increment consumption analysis renders the EISs
inadequate because without such analysis it is impossible 10 determine whether increments have
been consumed by prior development. or whether the proposed actions will cause the increments
to be exceeded.

The magnitude of prior increment consumption is further demonstrated by the air quality analyses
performed for the PRB EIS. The PRB analysis demonstrates that post-1997 emissions when
combined with new emissions from CBM development, will result in barely marginal compliance
with the Class Il increment for PM-10 (24-hr) at Ft Belknap (29.7 pg/m3 predicted compared to an
increment of 30 pg/m3), and a marginal violation for that increment in the near field analysis in
Wyoming (30.8 vs. 30 jig/m3), These results, taken alone, demonstrate a significant
misrepresentation of the magnitude of increased pollution if all new emissions sources had been
accounted for since the regulatory baseline dates in the 19705 and 80s,

Similarly, the PRB EIS predicted violations of the Class [ increments for PM-10(12.8 vs 8 pp/m3)
. and NO2 (4.2 vs 2.5 pg/m3) at the N. Cheyenne IR, and for PM-10 (9.2 vs § ug/m3) at the
Washakie WA, and the near-field exceedances of the PM-10 and increments in the Montana
project area are all likely to be far greater when the effects of coal mine emissions, Colestrip and
other emissions sources are added to the increment consumption analysis. This is best
= demonstrated by the evidence in the EIS showing that even the NAAQS are being exceeded at
monitors located near current coal mining operations. In those areas, air quality violating the
NAAQS is violating the increments by factors of 2 or more. Thus the analysis performed for PRB
CBM development has already provided evidence that PSD increments are being, or will be,
violated by new developments approved or permited only since 1997,

3. EIS Fails o Analyze Cumulative Impacts of Sources on Both Sides of the
Continental Divide.

To demonstrate that emissions from developments in the Green River Basin, including IMH, will
not exacerbate predicied increment violations in the Washakie WA or contribute to increment
violations in other Class I areas along the Continental Divide, BLM must petform a
comprehensive increment consumption analysis that considers the cumulative impacts of all
emissions from major and minor emissions sources permitted or commencing operation after the
minor source baseline dates, proposed new developments and reasonably foreseeable
developments in both the area covered by the Pinedale Anticline modeling analysis and the area
included in the PRB EIS. The air quality analyses performed for PRB EIS not anly omitted the
emissions from pre-1997 sources that consume increment, but also omitted emissions from post-

. 1997 sources located west of the Continental Divide, Although the modeling domain for the PRB
air quality analysis included the Green River Basin, the emissions inventory did not include
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. sources in the GRB. See “Air Quality Impact Assessment for the Montana Final Statewide Oil
and Gas EIS and Proposed Amendment of the Powder River and Billings Resource Management

; Plans and the Wyoming Final EIS and Planning Amendment for the Powder River Basin Oil and

| Gas Development Project,” Appendix B.1.5.1 Wyoming New Source Emigsion [nventory; and

Appendix B.1.5.2 Wyoming RFFA Source Emission Inventory, No permitted or RFFA sources

1 from Sublette, Teton, Lincoln, Uinta or western Sweetwater Counties are included in the

! inventories used in the PRB EIS modeling analysis. In fact, the only RFFA source in Wyoming for

the entire analysis is the WYGEN 2 power plant.

Thus neither air quality analyais, i.e. neither for the Pinedale Anticline EIS nor the PRRB EIS,
considered the cumulative impacts of emissions from both sides of the Continental Divide on
increments within the Class | areas that straddle the Divide. The PRB EIS air quality analysis

4 demonstrates that these Class | areas are clearly affected by emissions from the east, and the
Pinedale analysis demonstrates that they are affected by emissions from the Green River Basin.

a No assessment of PSD increments in these Class I areas can be complete until the cumulative
impacts from emissions emitted on both sides of the Divide are assessed. This cumulative analysis

is especially imporant for determining whether annual increments arc exceeded since emissions
{ from both sides of the Divide contribute additively 1o annual pollutant concentrations,

When emissions from pre-1995 sources west of the Divide and pre-1997 sources east of the
Drivide are added 1o the inventory, and the cumulative impacts from both sides of the Divide are
included in the analysis, the increment violations shown by the PRB EIS will be far greater and
. other Class | areas are likely to show violations as well. All of these emissions must be accounted

¥ for in the JMH EIS, To the extent that emissions from pre-19935 projects or recently approved
projects are causing violations of increments, those emissions must be reduced to ensure that
violations will be remedied before new RMPs may be adopted or new projects approved for
development.

4. EPA Requires Comprehensive Assessment of Increment Consumption.

EPA has for many vears brought this obligation to perform a full increment consumption analysis
to BLM"s attention with regard to oil and gas developments, In the context of the EIS for the
Jomah [1 Natural Gas Development Project in Wyoming's Green River Basin, EPA's Regional
Administrator informed BLM that NEPA requires BLM to conduct “a PSD increment
consumpiion analysis [flor [sic] NOx [that] should be completed for all sources to the west and
southwest of the Bridger Wilderness Arca and all sources (o the cast of the Fitzpatrick and Popo
Agie Wilderness Areas that could reasonably have an impact.” Letter from Bill Yellowtail 1o
Arlen G. Hiner, BLM Team Leader, October 3, 1997, BLM has vet to comply with this

requirement,

5. NEPA and FLPMA Require Identification of Mitigation Measures 1o
Prevent Adverse Impacts,

The CEQ regulations interpreting NEPA require that the EIS identify the “means to mitigate
. ndverse environmental impacts,” 40 CFR 1302, 16(h), and “include appropriunte mitigation
measures already included in the proposed action or altematives,™ 40 CFR 1502.14(1).
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. “Mitigation” is defined to include “(a) avoiding the impact altogether by not taking a certain
action,” and “{b) minimizing impacts by limiting the degree or magnitude of the action.” 40 CFR

; §1508.20. Where federal environmental standards are shown to be adversely affected by the

| proposed action, the NEPA review must at least identify sufficient mitigation measures that will
prevent the adverse impact. This obligation is reinfarced by FLPMA which establishes the

1 obligation 1o adopt RMPs that “provide for compliance with pollution standards.™ Thus the EIS is

' inadequate both because it fails to describe the full magnitude of the exceedances of increments
that will or may result from adding emissions from the proposed projects, and it fails to identify
the mitigation measures that will effectively prevent those adverse impacts. Furthermore, under
FLPMA the obligation to adopt RMPs that “provide for compliance™ with standards also requires
that the plans for these arcas adopt mitigation measures to correct NAAQS and increment
vielations that are currently caused by mining operations on the federal lands within the planning

-l area or that extract federal coal under privaie surface,
g EFA has interpreted the CECQ) regulations to require identification of the measures needed to
prevent adverse impacts. “CEQ clearly states that mitigation measures must cover the ‘range of

_ impacts’ of the proposed action and that the DEIS must identify the ‘relevant’, reasonable

{ mitigation measures that could improve the project.. .even if they are outside the jurisdiction of the
lead agency..."." Yellowtail letter, supra EPA alzo called on BLM to identify mitigation
measures sufficient to prevent the adverse impacts on visibility identified in the ET1S, and also to
prevent NOx increment violations.

. The kinds of mitigation measures that should have been identified and evaluated for effectiveness
i in the EIS include the types of measures identified by EPA in the comiments of the Jonnh I1 Gas

Field Development. See Yellowtail letter [anached]. These include phased development of the
fields, emissions reductions from other stationary sources, and more stringent emission control
technologies.

n

Where a full emissions analysis demonstrates that increments have already been consumed, such

! as the Class 1T areas in the vicinity of the major coal mines and in Class | areas impacted by large
stationary sources such as the areas impacted by emissions from the conl mines and power plants,
the only remedy may be 1o obtain emissions reductions from existing sources to create room for
further emissions increases. Where this is the case, the ROD must require that evidence of
enforceable emissions reductions be included in the record prior to granting any approvals for new
emitting activities.

Where the increment consumption analysis demonstrates that increments are not currently
exceeded, but will be as a result of the proposed action, then the scale of'the action must be limited
to ensure that emissions do not exceed the levels that will cause or contribute to NAAQS or
increment violations. These limitations must also be incorporated into the ROD.

The partics protest the failure to perform an AQ assessment sufficient to identily the full
consumption of increment, and the failure to identify mitigation measures sufficient to prevent
future violations and comect existing violations of the increments.
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6, BLM May Not Rely on State Permitting Process 1o Fulfill Obligations
Under FLPMA and NEPA.

Neither the TMH EIS nor the Pinedale Anticline EIS state that BLM intends 10 rely on Wyoming
to perform a comprehensive analysis of increment consumption as described above. Accordingly,
there is no rational basis in these documents for BLM's failure to perform such an analysis.

However, BLM may offer as an excuse for its failure to perform such an analysis that it may rely
on the Siale’s permitting process. The Wyoming permit process does not satisty the affirmative
duty imposed on BLM to “provide for compliance” with NAAQS and the PSD increments, both
because FLPMA requires that the RMPs contain the measures necessary to ensure compliance,
and because BLM has no assurance that the States will perform a complete increment
consumption analysis before the proposed actions are substantially underway and contributing to
additional emissions that may add 10 further exceedances of increments or cause increments to be
violated. For these reasons, the EISs must include the increment consumption analysis so that
BLM's obligation to develop and adopt sufficient mitigation measures may be performed as part
of the project NEPA analyses and adopted as conditions in the ROD.,

In other actions, BLM has stated that it need not conduct a “regulatory™ increment consumption
analysis because “the determination of PSD increment consumption is a legal responsibility of the
applicable air quality regulatory agencies, with EPA oversight.” Wy FEIS, p.3-298. The fact that
the State has a legal responsibility 1o protect increments does not mean that BLM is thereby
relieved of its independent responsibility under FLPMA to adopt RMPs that “provide for
compliance with pollution standards,™ or its obligation under NEPA to fully describe the
cumulative impacts of the proposed projects and idemify mitigation measures (o prevent adversa
impacts. The parties protest BLM's failure to perform these obligations imposed on BLM itself
under federal law.

The failure of Wyoming to require adequate increment consumption analyses for the WYGEN 2
project caused BLMs sister agency, the National Park Service, to recently request an appeal from
the WYGEN 2 permit issued by the WDEQ. This failure is consistent with Wyoming's failure to
ever require a comprehensive increment consumption analysis for any Class [ area. There is no
past example that BLM can identify to demonstrate that BLM may reasonably rely upon WDEQ
to require that such a comprehensive analysis will be performed.

7. BLM May Not Rely on State SIP Programs Because Those Programs Do
Not Require Full Increment Consumption Analyses,

The requirements of the WY PSD SIP, with regard 1o the sources that are expected to be
developed as part of the oil and gas projects under review, do not require the comprehensive
assessment of increment consumption and visibility impacts that are required to fulfill BLM's
affirmative obligation under FLPMA. The SIP requires the kind of analysis generally discussed in
this protest for major stationary sources, but BLM has not determined that emissions from the
projects under review are associated with a sources that are expected 1o exeeed the threshold for
“major stationary source.™ Minor sources, however, do consume increment and their cumulative
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impuets must be assessed 1o ensure that their development will not cause standards under the
Clean Air Act to be violated,

The Wyoming PSD SIP only requires that major sources perform an increment consumption
analysis and an assessment of visibility impairment in Class | areas. Sec Chapter 6, Permitting
Requirements, Section 4 PSD. The provisions governing the permitting of minor sources only
require that the applicant demonstrate that “the proposed facility will not cause significant
deterioration of existing ambient air quality in the Region as defined by any Wyoming standard or
rcgulation that might address significant deterioration.” Chapter 6, Section 2(c)(ii). This provision
does not explain what standard, if any, applies, nor does it describe the “region” that must be
considered, whether emissions from the minor source must be considered together with emissions
from other permitted and reasonably anticipated sources, or what pollutants are to be considered.
There is clearly no obligation to conduct an increment consumption analysis as described in this
protest. Furthermore, this provision does not address visibility impacts in Class | arens o1 all,
Visibility is addressed only in Chapter 9 of the WY SIP rules. That provision applies exclusively
to “major stationary sources.” Chapter 9, Section 2(¢).

L

[} V=8

M BLM has already conceded that it is not permissible o adopt RMPs that provide for approval of
| the development of tens of thousands of minor air pollutant sources without an assessment of
whether the emissions from those sources will exceed the maximum allowable increments and
without determining their impact on visibility 1 Class | arcas. Clearly it is not permissible to rely
on the project source developers to perform incrememt consumption analyses and visibility
. impairment assessmenis during the agency permitting process when the EIS does not identify any
i expected major sources that would trigger full PSD review, and when the State SIP does not
require such analyses to be performed by minor source permit applicants.

= Mor has BLM received any commitment from the WyDEQ that such analyscs will be performed

' prior to the permitting of minor sources, or that the results of such analyses would be used to limit
or prevent the construction of minor as well as major sources when increments have been
exceeded or would likely be exceeded. Wyoming has a regulatory provision that arguably creates
authority to deny permils for minor sources if PSD increments are violated. But that suthority may
also be construed to issue permits for such sources without performing the analvses, or even if
analyses show there will be increment violations. Absent a binding agreement with Wyoming that
establishes how this authority will be applied, BLM has no basis for assuming how the authority
will be applied,

In Wyoming, authority to consider visibility impacts is limited to Major stationary sources. Thus
even if the WyDEQ committed in an MOA to perform increment consumption analyses and
visibility impairment assessments, there is no basis for assuming that the results could be used in
the permitting process to prevent a large number of minor sources from causing or contributing to
visibility impairment, or that increments and visibility would be protected,

Furthermore, even if BLM could rely on WDEQ to require such comprehensive analyses of
increment consumption and visibility impacts, the results would have to be available to BLM
before any final action is taken on the proposal so that BLM can independently determine that its
affirmative obligation under NEPA 1o perform the analysis has been satisfactorily performed, and

10
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. 50 that mitigation measures, i necessary, can be adopted as part of the ROD to fulfill BLM's
affirmative obligation under FLPMA.

Therefore the parties protest BLM's failure to perform its own increment consumption and
visibility analyses, and to apply the results as part of the RMP development process by including
mitigation (o prevent any adverse impacts.

B. EILS Does Not Recommend the Adoption of Copirols Assumed for Emissions
Mitigati

To the extent that the EIS relies on assumed emissions controls for the purpose of developing the
emissions inventory, those assumptions are de facto mitigation measures that must be required in
&) the ROD, These include, but are not limited to, control of fugitive dust on access roads, use of
namral gas as a fuel for compressor stations, the assumed NOx emissions limitations of 1.0 and
1.3 gr'hp-hr for compressor engines, and the use of NSCR on diesel engines. The importance of
requiring these measures as mitigation for the projects is demonstrated by the explanations
regarding the range of emissions and uncertainty of state action provided in the WY EIS. For
i example, BLM states that NOx cmissions from compressor engines in Wyoming is assumed to be
1.0 grams of NOx per horsepowerhour of operation, but that emissions could be as high as 2.0
g/hp-hr. If compressors were allowed to operate with emissions at 2.0 g/hp-hr, total emissions
from all compressors in the project region would be 100% greater than the emissions assumed for
the emissions analysis. This means that the contribution of compressor emissions to the violations
. of the NO2 increment predicted at the NCIR would be double the impacts predicted in the EIS,
i Thus to conclude that emissions will not be greater than the cstimates developed for the EIS, the
ROD must adopt mitigation requirements that ensure emissions will be controlled to the levels
assumed in the analysis. To the extent BLM relies on these assumed control measures to limit
emissions for the purpose of demonstrating NAAQS or increment compliance, then they must be
required in the ROD so that BLM can satisfy its obligation to adopt RMPs that “provide for
compliance™ with applicable pollution standards,

II.  Impairment of Visibility Not Prevented.

The Clean Air Act imposes on the Secretary of the Interior, as a Federal Land Manager (“FLM™),
“an affirmative responsibility to protect the air quality related values (including visibility) of any
such lands within a Class 1 area and to consider, in consultation with the Administrator, whether a
proposed major emitting facility will have an adverse impact on such values.” 42 USC
§7475(dN2)(B). The Secretary of the Interior is the FLM for nine Class | areas where emissions
from industrial and energy developments are expected 1o cause or contribute to visibility
impairment. These include Badlands WA, Wind Cave NP, Grand Teton NP, Yellowstone NP,
Bridger WA, Washakie WA, Fitzpatrick WA, Absaroka WA, and Theordore Roosevelt NP,

The Secretary’s affirmative responsibility to proteet visibility in these Class | areas is not limited
by the Act to major stationary sources. Indeed, EPA's PSD rule requires the FLM to “consider, in
consultation with the Administrator, whether a proposed source or modification would have an
. adverse impact on such values.” 40 CFR §51.166(p)2). Under the PSD rule, “Stationury source
means any building, structure, facility, or instailation which emits or may emit any air pollutant

1"
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. subject to regulation under the Act.™ Id., $51.166(b)35). This obligation is therefore not limited 10
“major stationary sources.”

A, EIS Fails to Implement FLAG Guidelines.

Acting through the NFS, the Department has cooperated with other FLMs in the development of

' visibility review procedures and criteria for assessing when visibility impairment is not acceptable.
See Final FLAG Phase [ Report, 66 FR (January 3, 2001). The E1S does not even mention the
FLAG Report because the air quality analysis was prepared in 1999, Therefore the Technical
report provides no analysis regarding how the accepiability criteria will be applied by the
Secretary to the evidence of visibility impairment provided in the AQ assessment. Fven more
troubling is the lack of any discussion of the mitigation measures that could be applied through the

- RMP to protect visibility in Class | areas.
q The Secretary ‘s affirmative responsibility to protect visibility in Class | areas is not limited to the
. review of permits for major stationary sources, nor is it limited to Class [ areas where the

Secretary is the “federal land manager.” The Secretary’s responsibility also applies to the
development of RMPs under FLPMA, Under FLPMA, public lands are 1o be managed o “protect
the quality of ...ecological, environmental, air und atmaospheric, water resource and archeological
values; [and] that where appropriate. will preserve and protect certain public lands in their natural
condition.” 43 USC §1701(aX8).

. The National Park Organic Act charges the Secretary with the duty to protect national park lands
in their natural condition. Such lands that are also Class | under the Clean Air Act are subject 1o

' statutory directives that express the clear intent of Congress that these lands be included within the
lands that the Secretary has an affirmative responsibility to protect. When the Secretary, acting
- through the BLM, is also developing RMPs for other federal public lands where the sctivities

being authorized are shown to interfere with the express policies enacted to protect parks,
wilderness and monuments, then the Secretary must exercise her planning authority under FLEMA
to ensure that the air and atmospheric resources (including visibility) in Class | arcas is protected.

The Technical Report establishes that detectable visibility impairment will occur on at least 9
days, and as many as 15 days when the emissions from the Project and post-1995 sources are
analyzed. The Report documents that two major variobles are the amount of other sources
included in the analysis, and the stringency of NOx emissions limits on compressors. The Report,
however, fails to account for the impacts resulting from cmissions analyzed in the PRB EIS, or the
emissions from pre-1995 sources. Therefore it seriously underestimates the net impact on visibility
in the Class | areas.

The TSD for the PRB EIS, Appendix E, provides ample information showing that if the preferred
alternatives for the WY and MT projects are approved, Allematives 1 and E, massive degradation
of visibility will occur in areas likely to be affected by emissions from the Green River Basin,
including Yellowstone NP and Grand Teton NP. Impacts from PRB emissions at these Class |
arcas will be well above the one deciview change in visibility that is considered the threshold for
detection by the gpeneral public. Yet despite this evidence of extensive deterioration in visibility
from PRB emissions, the EIS is completely silent regarding the cumulative impacts from PRB and

12
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., GRB emissions, or how the Secretary will carry out her affirmative responsibility to protect
visibility in these areas.

i BLM attempts to minimize these impacts by focusing exclusively on the “direct project impacts™
on visibility, rather than the cumulative contribution of project emissions when added to total

i emissions from all sources in the region. But the Clean Air Act requires protection of visibility in

f Class | areas from deterioration caused by increased pollution, which is not determined by the
cmissions from one source, or from one set of sources, but by all sources adding emissions since
the national visibility goal was enacted in 1977, [t is visibility impairment coused by these
cumulative impacts that must be addressed and prevented.

The parties profest the failure of the IMH SDEIS 1o perform a cumulative impact analysis that

d includes emissions from all post-1977 sources, including recently approved development in the
PRB, and the failure to identify the mitigation measures that can achieve the level of protection for
a visibility described in the FLAG guidelines,
B. i ‘s "N jon” Policy Under the Clean Air

| In addition to the affirmative responsibility to “protect” visibility in Class [ areas under her charge
as an FLM, the Secretary acting through BLM under FLFMA also has a responsibility to ensure
the national visibility goal established by the Clean Air Act is implemented in all Class ] arcas
likely to be impacted by emissions from developments authorized by RMPs.

'. The CAA “declares as a national goal the prevention of any future, and the remedying of any
existing, impairment of visibility in mandatory class | Federal areas which impairment results
from manmade sir pollution.” 42 USC §7491(a)(1). EPA has promulgated rules to implement this
national goal. 40 CFR Part 51, subpart P. These regulations inelude requirements defining
reasonable progress toward the national goal. “The reasonable progress goeals must provide for an
improvement in visibility for the most impaired days over the period of the implementation plan
and ensure no degradation in visibility for the least impaired days over the same period.” 40 CFR
§51.308(d)(1). This rule has been affirmed by the D.C. Circuit Court of Appeals in response to an
attack by industry arguing that EPA is not authorized by the Act to establish a “no degradation™
standard. American Com Growers v, EPA, 291 F.3d 1, 10 (D.C, Cir 2002) (“Petitioners' claim that
the agency is without authority 1o mandate attainment of the national goal is therefore meritless,"”)

This standard for reasonable progress has not been addressed in the E1S, but should have been. At
a minimum, the AQ Technical Report should identify the visibility for the least impaired days in
each of the Class | areas where significant impacis are predicted, and the extent to which the
additional emissions from the projects combined with other regional emissions increases would

cause degradation on those days.

The results of that analysis should then be considered for the purpese of identifying the kinds of

mitigation measures necessary to achieve the no degradation standard. This should alsa be

addressed in a supplement to the current SDEIS before any final action to amend the RMP or
. adopt final mitigation measures as part of the ROD.
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. The parties protest the completion of any final action on the RMPs and ROD until these
supplements are prepared, submitted to the public for review, and used to identify and adopt
sufficient mitigation measures to achieve the no degradation standard for reasonable progress
i toward the national visibility goal.

| M.  Tmpoacis on Fablic Health from Fine Particle Exposwres Not Identified.

The emissions sources included in the proposed projects will be a major source of NOx emissions
which are transfonmed in the stmosphere to form fine panticle nitrates, Given the potentially severe
adverse health effects associated with fine particle exposures, the parties protest the failure of the
EIS to fully the potential adverse public health effecis associated with cumulative emissions
of {ine particles and fine particle precursors from the current and proposed sources of fine

. particles. In addition, the EISs identify large increases in exposure to fine particles (“FP") from
background concentrations of 20 to 66 pg/m3 (more than the current NAAQS) in MT, and from 19

g to 42 pg/m3 in areas of Wyoming.

The recent evidence of the effects of FP exposures at these expected future concentrations
demonstrates that increased premature mortality, hospitalizations, asthma and other respiratory
disease episodes, increased medication and health care costs, increased loss of work days and lost
wages as well as lost school days for children are expected at these levels of exposure. The EIS
fails to address this new evidence, and fails to inform the public of these adverse health impacts,

The adverse health effects of fine panicles (.., particles < 2.5 pm in diameter) (“FP™") must be
evaluated in the EIS to determine acceptable levels of exposure 10 avoid endangering public

3 health, and then 1o assess the impact emissions from the preposed projects will have on current
background concentrations of PM2.5. If emissions from the proposed projects will cause or
contribute to the exposure of residents above levels associated with adverse health effects, then the
EIS must identify mitigation measures sufficient to prevent those effects.

- This analysis of FP health effects in the NEPA context is made necessary by EPA’s guidance to air
quality permitting agencies that they are not required to apply NSR review requirements to FP
sources until after an area has been designated for the PM 2.5 NAAQS. Such designations are not
expected until 2004 or later. In addition, EPA has failed to promulgate PSD increments for PM2.5
as required by §166 of the CAA, The parties believe thet such a waiver of permit procedures is not
authorized by the Act and implementing regulations, but as long as EPA exempis major FP sources
from permil review and from increments and increment review, the potential adverse health effects
associated with exposures to FP's must be addressed under NEPA.

This analysis is also made nocessary because the FF NAAQS promulgated by EPA in 1997 does
not prevent adverse health effects demenstrated by the health cffects rescarch published since
1996 when EPA closed the last version of the PM Criteria Document relied vpon to set the 1997
NAAQS for PM2.5 to protect public health pursuant to §109(b) of the CAA. Therefore, since the
1997 NAAQS appears no longer 1o be adequate 1o protect against adverse health effects, the
residual adverse effects allowed by the NAAGQS must also be considered under NEPA. In the event

14
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it is determined that the proposed projects will contribute to adverse health effects among the
residents of Wyoming, mitigation measures must also be considered under NEPA to prevent those
effiects.

L Health Effects Caused by Exposure to Fine Particles.

The LS EPA found it necessary 1o adopt a revised National Ambient Air Quality Standard
(“NAAQS") 10 protect against the adverse health effects cansed by exposure to fine particles
(“FP”) less than 2.5pm in size because the standurd for PM-10 was not adequate to protect publie
health. 62 Fed. Reg. 38651 (July 18, 1997). EPA hased its delermination primarily on evidence
obtained from epidemiology studies that evaluated the relationship between various health
outcomes experienced by residents in communities where FI* were measured and changes in FP
concentrations in those communities. Some 80 of those studies were “short-term™ studies which
compared health outcomes such as premature mortality, increased hospital sdmissions, and the
increased incidence of pulmonury and cardiovascular disease symptoms with short-term increnses
in PM over periods ranging from less than 24 hours to a few days.

Considered as a curnulative body of evidence, EPA found the studies demonstrated that for each
24-hour period, various health outcomes such as premature death o increased hospital sdmissions
could be expected to increase in response to increased exposure to both PM-10 and PM2.5. For
mortality, the increase ranged from a low of approximately 3% above baseline mortality rates toa
high of 9%, depending on the study population and location. EPA Criteria Document, Table 13-3,
p- 13-37 10 38.3 For the same magnitude increase in 24-hour PM |0 concentrations, hospital
admissions increased from a low of 6% to a high of 23% above background for patients reporting
“respiratory disease”, or from 10% to 25% above background for patients with chronie abstruetive
pulmonary disease. CD, 13-46, Other diseases with statistically significant increases in incidence
reported among patients requiring hospitalization during high pollution episodes include
prevmonia and ischemic heart disease, Id,

After reviewing the various potential sources of uncertainty in the risk rutios reported by these
studies, the CD concluded that “as a group, especially within one study type (i.e., acute mortality),
PM studies present a relatively consistent picture.” 1d., 12-363, For the clderly, EPA’s €D found
“considerable agreement among different studies that the elderly are particularly susceptible to
effects from short-term and long-term exposures to PM, especially if they have underlying
respiratory or cardiac disease. These effects include increases in mortality and increases in hospital
admissions.” CD, 13-92,

All but one of the studies that showed incressed acute mortality during short-term (ie., one to tweo
day) high pollution episodes were performed in arcas like the Tempe portion of Maricopa County
where PM 10 concentrations likely meet EPA's 1987 annual NAAQS for PM.4 Mos! studies were

3 EPA enplains the values reported as “RR” in the table nre the “risk ratios from the varioss shorl-ierm martality
studies” which reflect the "% increass m risk of death over background risk....” CD, 13-87.

4 Reported PM mean levels were below the annual NAAGS of 50 pg/m3 in all moetality study locations exzept Los
Angeles. CD, Table 13-3, p, 13-37,
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performed in areas where 24-hour concentrations also met the 1987 24-hour MAAQS.5 Most
important, adverse health outeomes were observed when PM10 exposures exceeded 24-hour
average concentrations as [ow as 30 pg/m3, well below the 1987 NAAQS of 150 pg/m3. These
adverse health effects were also observed below the background levels assumed by Sall River
Project {("SRP™} in the air quality modeling analyses of plant emissions that they have provided to
the City and other interested parties. Studies showing increased incidence of adverse health
outcomes other than mortality also showed these effects at concentrations substantially below the
levels allowed by the 1987 NAAQS, Based on this evidence, the Administrator’s CD concluded:

The evidence for PM-related effects from epidemiologic [si¢] studies is fairly strong, with
most studies showing increases in mortality, hospital admissions, respiratory symptoms,
and pulmonary function decrements associated with several PM indices. *** While the
results of the epidemiology studies should be interpreted cautiously, they nonetheless
provide ample reason to be concerned that there are detectable human health effects
attributable to PM at levels below the current NAAQS.,

CD; 13-92

EPA’s CD identified exposure to shori-term high pollution episodes (24 to 48 hours) as making a
significant contribution to the overall mortality and morbidity attributed ta PM. “Epidemislogical
findings suggesi that shori-term ambient PM exposure can triger terminal events.” Id., 13-44,
“[M]ost available epidemiologic evidence suggests that increased montality results from both
short-term and long-term ambient PM exposure.” 1d., 13-45, Morbidity studies reviewed in the CD
showed increased incidence of hospital admissions for elderly people and children during 24-hour
periods with higher concentrations of both PM 10 and PM 2.5. Tables 13-3 and 13-4, CD, 13-37 1o

13-39.

EFA concluded the PM2.5 evidence shows “serious health effects (e.g., mortality, exacerbation of
chronic disease, increased hospital admissions) in sensitive populations (e.g., the elderly,
individuals with cardiopulmonary discase), as well as significant adverse health effects (e.g.,
increased respirmtory symptoms, school absences. and lung function decrements) in children.” 62
Fed. Reg. 38,657; CD 13-82 10 13-94,

EPA also noted that the evidence of the increased incidence or relative risk of mortality effects, for
example, increases *3 o 6 percent ...per 25g/m3 increase in PM concentration,” 61 Fed. Reg.
65,649, and that the relative risk of experiencing other adverse effccts increases by 1.5 (50%) w 5
(500%) with exposure 10 higher concentrutions “below 1o somewhat above the 1987 NAAQS...."
62 Fed. Reg. 38,659. Since the effects observed in the short-term studies correlate with 24-hour
exposures, the higher the daily exposure, the greater the risk for exposed populations, EPA staff
found that the best estimate of the relative risk for increased mortality is 1.5% increase In daily
maortality per 10 pg/m3 increase in 24-hour PM 2.5

The cities where EPA found this relationship between increased daily exposure and increased
incidence of premature morality most convincing were the cities where the confidence interval for

5 Most study areas reported maximum concentrations below the 24-hour NAADS of 150 pe/m3. |d, Those with a
maximum value above the NAAQS might not violate the NAADS which required & second walue above 150 pgim3 1o
violate the standard.
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. the effect was greater than 95%. Most of the evidence of mortality and morbidity associated with
FP exposures, as well as the most compelling evidence, is associated with “short-term™, i.e., one-

to two-day, exposurcs. Here, EPA found statistically significant evidence that daily exposures to

| FP concentrations well below 65 pg/m3 are clearly harmful, but failed 10 set NAAQS adequate to

prevent the harm,

EPA's decision was based on more than 60 “community epidemiclogical studies that evaluated
associations between short-term concentrations of various PM indicators and mortality and
morbidity endpoints™ and “reported positive, statisticully significant endpoints.” 61 Fed. Reg.
65,646/1. More than 20 of these susdies reported “statistically significant positive associations
between fine particle concentrations and moriality and morbidity endpoints.” 1d., 65,6491,

- EPA determined that these studies described a dose-response relationship between increased daily
concentrations of PM2.5 and increased incidence of mortality and morbidity among populations

g exposed to the higher pollution levels. Referred to as the “relative risk,” this correlation was
derived from the so-called “core” studies that EPA relied upon to determine that health effects

were occurring at levels allowed by the 1987 NAAQS. In one of these studies, the 1996 critical re-
analysis of the Six Cities data, “Is Daily Mortality Associated Specifically with Fine Particles?”,
Dr. Schwartz notes *that the day is the unit of observation in this study.” and “[r]elative risks have
been expressed as the percent increase in daily mortality ... associated with each specified
increment in particulate air pollution exposure.” [emphasis added). Key findings (reported in
Table 7) are that daily FP increases of only 10 pg/m3 are associated with a 1.5% increase in daily
. mortality from all causes and a 4% increase in deaths from preumonia. All results were reported

] at the 95% conflidence interval. EPA’s Staff Paper, at V-63 lo V-64, concluded “[t]he estimated
inerease in daily mortality associated with PM2 5 was consistently positive in all 6 cities (0.8 1o
2.2% fora 10 pp/m3 PM2.5 increase) and statistically significant in 3 citics.”

EPA found the evidence of acute health effects associated with short-term exposures to PM 2.5 to
require a NAAQS for PM 2.5 to ensure the adequate protection of public health. EPA’s proposed
rule noted that both premature mortality and increased hospital admissions followed “same day,
previous day, or longer lngged single-day concentrations™ which supported EPA's conelusion that
it must “protect against episodes lasting several days__ , while also protecting sensitive individuals
who may experience effects afier even a single day of exposure.” 61 Fed. Reg. 65,655.

EPA emphasized the importance of these individual 24-hour exposures by concluding that adverse
health effects
including premature mortality and increased hospital admissions, have generally been
reported with same-day, previous day, or longer lagged single-day concentrations,
although some studies have reported stronger associations with multiple-day average
concentrations,
62 Fed. Reg. 38,668, This finding that the adverse health effects attributable to PM2 .5 oceur afier
single-day as well as several-day exposures mukes clear that daily exposures in the range
described by the health effects studbes contribute to the adverse health effects of PM2.5.

. 2. Recent Studies Provide More Compelling Evidence of Harm From Daily
Expogures in the Range Above 25 jlp/ml.
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. Since 1996, the body of evidence demonstrating a correlation between premature mortality,

increased morbidity and exposure to fine particles has become much more compelling. The
conclusion that the current level of the 24-hour PM2.5 standard fails to protect public health with a
margin of safety is supported by analysis of a number of the studies reported by EPA in the

! current draft of the revised Criteria Document for PM. Imponant among these is the Six Cities

' data reported by Schwartz, Dockery and Neas (JAWA, 1996). Those data demonsirate thai the
association between daily FP concentrations < 25 pg/m3 and increased monality remains as strong
as the associntion between increased mortality and all days in the data set. Their analysis strongly
sugpests that no margin of safety is provided unless exposures to 24-hour FP concentrations are

kept below 25 pg/m3.
- This conclusion is also supported by comparing the effects associated with 24-hour concentrations
of PMI0. Samet et al. (2000a) report a significant positive correlation between daily increases of
a 10 pg/m3 and hospitalizations for cardiovascular effects when only days < 50 ug/m3 are analyzed.

Asguming a 2:1 PM10/PM2.5 mtio which is observed in many areas, this result also suggests that
24-hour fine particle concentrations above 25 pg/m3 are associated with adverse health effects,

One possible objection to concluding that adverse health effects are associated with 24-hour
exposures at 25 pg/m3 is the argument that daily concentrations of 34 pg/m3 were found not to be
associated with a statistically significant increase in daily mortality in two of the Six cities where
the annual mesns were close to 12 wp/m3. In both Poringe and Topeka, where the correlation
. between acute effects and daily increases in FP concentrations is not demonstrated at the 95%
[} confidence interval, the 98"%ile level is 34 pg/m3. But daily concentrations at these levels appear
to be associated with adverse effects when all the days < 25 pg/m3 in the full Six Cities data set
- are analyzed. Schwartz, Dockery and Neas (JAWA, 1996). This analysis strongly suggests that
' adverse health effects are associated with the high days 2 25 ug/m3 even in Portage and Topeka,
but that the effect of these days is not shown to be statistically significant when the days for cach
of those two cities are analyzed separately because there are so few days in each of those two
cities in the 25 — 34 ug/m3 range.

¥ The likelihood that the days above 25 pg/m3 are associated with adverse acute effecis even in
cities where the number of such days is small, and the annual means are therefore low, is also
suppaorted by the NMMAPS analysis. A “Review of the California Ambient Air Quality Standards
for Particulate Matter and Sulfates” prepared by the staffs of the Air Resources Board and the
Office of Environmental Health and Hazard Assessmen! (November 30, 2001) concluded, at
p.121, that “the magnitode of the estimated [daily | mortality =ffect ... was independent of the
mean PM 10 in any given city. Thus, cities with higher average concentrations of PM10 tended to
have the same general effect per microgram of PMI0 as cities with lower averages.” These data
strongly support the inference that the effects of daily concentrations are not linked o annual
means, and not dependent on the number af high daily concentrations in an area.

Accordingly, the partics believe that credible scientific evidence from a number of sources
demaonstrate that human populations exposed to daily concentrations at 25 pg/m3 will experience

. adverse health ¢ffects, Therefore this evidence should be reviewed as part of the environmental
review for the proposed projects, and mitigation adequate to protect public health must provide
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protection against levels of daily concentrations that are harmful to health, but not prevented by
EPA’s 1997 standard. We believe the health effects associated with short-term concentrations of
finc particles are significant. For the reasons sct out above, we believe that the evidence
demonstrates that adverse health effects are associnted with daily concentrations of 25 pg/m3 and
above. Mitigation must ensure that concentrations at this level are not allowed.

B.  EIS Must Determine Frequency Of Dailv Exposures Above 25 ug/m3 And Effects
Of Project Emissions On Those Exposures,

The EIS identifies the maximum expected increases in daily exposure 1o FP, but does not report
the distribution of days < 25 pg/m3, and the increased frequency of exposure to these harmful
levels of FP. The EIS should include a risk assessment using the techniques applied by EPA in the
development of its Risk Assessment for the 1997 FP NAAQS o estimate the increased adverse
health risk 1o the locai populations in the area of the projects.

The recent decision of the Ninth Circuit Court of Appeals requires that the research evidence of
health effects associated with air pollutants from diesels be addressed under NEPA. Public Citizen
v. US DOT, 316 F.3d 1002 (9th Cir. 2003). The evidence of adverse health effects associated with
24-hour exposures to FP must be included in a supplement to the EIS,
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. 3 February 200

Rawlins RMP/EIS

BLM, Rawlins Field Office
- 1300 N, 3" Street

P.O. Box 2407

Rawlins, WY 82301-2407

To: Field Supervisor, Rawlins Field Office, Bureau of Land Management.

From: Stephen J. Dinsmore, Department of Wildlife and Fisheries, Missiscippi State
University, Box 9690, Mississippi State, MS 39762,

.. Subject: Rawling RMP scoping comments for the Mountain Plover.

This memo provides detailed comments that [ hope will aid decisions regarding Mountain
Plover management in the revised Great Divide Resource Management Plan (RMP), |
have studied breeding Mountain Plovers in Montana since 1991, have surveyed for
Mountain Plovers across much of their present breeding range, and have published and
continue to publish the results of my on-going plover research in the peer-reviewed
literature,

The Mountain Plover is a local and declining bird of the western Great Plains and is
currently under review for Threatened status under the U. 8. Endangered Species Act (1.
5. Department of the Interior 1999). It is one of the rarest North American birds with an
estimated population of 8,000 to 10,000 individuals (Knopf 1996). Their conservation
hinges on the protection of remaining breeding habitat, including prairie dog colanies,
and through the use of proactive plover management that protects nesting sites and uses
loois such as fire and rotational grazing 1o enhance other nesting arcas.
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. Mountain Plovers breed primarily in Montana, Wyoming, and Colerdo and sparingly
in surrounding states as well as Texas and Mexico (Knopf 1996). Mountain Plovers are

| uncommon breeders in southern Wyoming (Dorn and Dorn 1999), although there have
been no formal surveys in Wyoming to estimate spatial varistion in abundance. The
Great Divide Resource Area includes at least 2 well known plover breeding arcas: the
Laramie Plains area in Albany County and the Mexican Flats area in Carbon County.
Both areas support at least moderate numbers of breeding plovers, and current rescarch is
focusing on estimating plover numbers in these and other areas of Wyoming. Relative 1o
other breeding areas, less is known about Mountain Plovers breeding in Wyoming, Thus,
the following comments arc based on a review of published literature on Mountain

a Plovers with an emphasis on studies conducted in Wyoming,

Specific points for your consideration in the revised Great Divide RMP include:

I. Annual surveys, There is a clear need for conducting annual surveys for nesting
Meountain Plovers throughout the Great Divide Resource Management Area,

g . Surveys are needed to estimate abundance of plovers within this region, and will

i provide data necessary to assess future fluctuations in plover numbers. Surveys
should be designed to understand distribution and abundance during the nesting
ond brood-rearing seasons, and could secondarily address issues such as habitnt
use, differences hetween nesting and brood-rearing habitat, and other topics of
interest. Future impacts to plovers resulting from actions in the Great Divide
Resource Management Area cannot be fully measured without a thorough
understanding of plover distribution and abundance,

2. Landscape requirements for maintaining Mountain Plovers. The specific
requirements for maintaining viable numbers of Mountain Plovers within the
Great Divide Resource Management Area are unknown, although they include
several important criteria. The Mountain Plaver is a disturbed-prairie or semi-
desert species (Knopf and Miller 1994) and is characterized as a breeding bird of
high plains and desert tablelands (Graul 1975, Knopf 1996). They prefer
disturbed habitats for nesting, including areas occupied by prairie dogs (Cymomys

. spp.: Knowles et al. 1982, Samson and Knopf 1994, Knopf 1996). Mountain
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. Plovers selectively nest on active prairie dog colonies, especially those of black-

tailed prairic dogs (Knowles et al. 1982, Olsen-Edge and Edge 1987, Dinsmore

i 2001}, but also occasionally those of the white-tniled prairie dog (C. leucurux)

(Ellison-Manning and White 2001a). In many parts of Wyoming, including the

Gireat Divide Resource Management Area, plovers nest in semi-desert hahitais on

high tablelands, generally in areas dominated by Afriplex spp. and Artemisia spp.

(Parrish et al. 1993, Knopt 1996). All sites used by nesting plovers range-wide

include short vepetation (typically <5 con; Graul 1975, Olsen and Edge 1983,

Parrish et al. 1993, Ellison-Manning and White 2001b}), a bare-ground component

(typically =30%; Knopf and Miller 1994), some history of disturbance (e.g.,

grazing or fire; Day 1994, Olsen and Edge 1985, Knopf 1996, Ellison-Manning

and White 2001a), and flat or gently sloping landscapes (Graul 1975). Minimom-
' area requirements for plover broods have been estimated at 28 ha (Knopf and
Rupert 1996), but similar requirements for adult plovers are unknown. Given this
information, management for plovers within the Great Divide Resource

‘. Management Area should emphasize their preferred habitats (using the above

criteriad, The number of Mountain Plovers necessary to maintain a viable
population within the Great Divide Resource Management Area is unknown, and
it is likely that this is not even a discrete population of plovers. [ recommend that
these landscape-level questions (e.g.. minimum viable population size) be the
focus of future research.

3. Population trends. There have been no formal surveys to estimate trends in
Mountain Plover numbers within the Great Divide Resource Management Area,
either from Wyoming Game and Fish Department files or from the published
literature., At a larger spatin| scale, Breeding Bird Survey (BBS) data for all of
Wyoming indicate a non-significant negative trend (-2.37, P = 0.51) for the period
1966 1o 2000 (Saver et al. 2001). However, BBS data are subject to many sources
of bias and should be interpreted with caution (see Link and Sauver 1998). Thus,
there is weak evidence for a long-term negative trend in plover numbers in
Wyoming, but frends at more localized scales are unknown.

b (. §
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4. Habitat quality trends im the Great Divide Resource Management Area. There

have been no detailed surveys of Mountain Plover habitat within this region, and
specific factors that contribute 1o quality nesting habitat for this species are
unknown {but see #2 ahove for general characteristics of nesting sites). |
recommend you conduct a designated survey for plover nesting habitat, using the
criteria listed in #2 above, to provide valuable future baseline data.

. Relationship between habitat quality and predation. The revised Great Divide

RMP should eontinue to emphasize providing plover nesting habitat that meets
the criteria listed in #2 above. The specific relationship between habitat quality
and susceptibility to predation (nests, chicks, and/or adults) is unknown for the
Mountain Flover. Plovers nesting in native habitats such as prairie dog colonies
in Montana experienced high nesting success for a ground-nesting bird: nesting
success varied temporally within the nesting season and was negatively impacted
by rain events, but neither of these relates 1o habitat quality (Dinsmore 2001). No
other nesting studies, nor any brood or age-specific survival study, have examined
the relationship between habitat and susceptibility to predation. The potential
impacts of human development projects such as drill pads and additional roads on
plovers are many, and could potentially alter the predator regime such that plovers
are negatively impacted. Such development could enhance habitat for several
potential plover predators (several birds of prey, Black-billed Magpie and other
corvids, and several species of mammals), thus negatively impacting plovers. If
the revised Great Divide RMP includes provisions for providing less than optimal
plover nesting habitat, then managers may indirectly promote plover exposure to
additional predaiors that favor these human-disturbed areas,

Existing Bureau of Land Management documents (e.g., existing Great Divide
RMP and the Seminoe Road Coalbed Methane EA) specifically address possible
impacts and subsequent mitigation measures for Mountain Plovers. Aftera
careful review of these documenits (especially U. S. Department of Interior 2001,
Appendix E), I recommend the following for consideration in the revised Great
Divide RMP:
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. a. Annual surveys should be conducted during the period 15 April 10 15
June; the earlier start date is needed to botter detect plovers before they
begin nesting.

b. Actvity delay times of 37 days (active nest) and 7 days (brood) seem
adequate given this species nesting cycle and the precocial nature of the
chicks.

c. Important plover nesting areas should receive full protection from

development activities. [ am concerned that existing documents permit

- plover nesting and/or brood areas to be impacted/destroyed, without a
a provision promoting their long-term persistence. Some guality
nesting/brood-rearing sites may not be used every year, and in years when

" they are not used they can be legally and negatively impacted without
regard to their overall imporiance to nesting plovers. The emphasis on
plover use areas, defined on an annual basis. is simply 100 weak to favor
the long-term persistence of plovers in this area. | recommend that vou

’ define 2 levels of plover use: 1) areas of plover concentration, which |

define as sites used by plovers =3 years in a S-year period, or sites with =5
pairs of plovers in any given year, and 2) sites that are used infrequently,
which includes sites that are oecupied by plovers <3 years out of any 5-
vear period, and those sites with <3 pairs in any vear. The former sites
should receive full protection, perhaps in the form of an Area of Critical
Environmental Concern {ACEC) designation, while the latter sites could
be developed, with no surface occupancy (NSD) restrictions, if absolutely
necessary. | recommend a no surface occupancy buffer zone of a
minimum of 0.25 miles around such sites,

d. | strongly recommend that, whenever possible, you seek to avoid surface
disturbance during mining operations. No surface occupancy drilling is an
alternative to surface disturbance, and would ameliorate some of the
negative effects of drilling operations on Mountain Plovers,

e. Areas with white-tailed prairie dogs should be withdrawn from surface

. development and should anly be developed under no surface sccupancy
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7.

drilling. [ recommend the same no surface occupancy buffer zone (a
minimum of 0.25 miles) around these areas. Areas with prairie dogs
represent a high quality habitat for nesting plovers (Olsen and Edpe 1985,
Dinsmore 2001} and should receive special protection. 1 also recommend
you consider enhancing prairie dog numbers within this region,
specifically to provide high quality plover nesting habitat.

f. Future construction/site preparation should include measures to minimize
or avoid building structures (fence posts, phone poles, etc.) that can serve
as avian predator perches,

Long-term effects assessment. Predicting the possible long-term effects of Great
Divide RMP management actions to Mountain Plovers poses many challenges.
Any such assessment will require detailed information on annual surveys and
vearly estimates of nesting and fledging success. Using these yearly estimates,
long-term patiems exhibited by plovers can be formally assessed using trend
analyses on, for example, the number of breeding plovers. Such analyses will
only be meaningful over a “long” time period, preferably =5 years. At this time, |
see no strong need for a formal meta-analysis because baseline data are simply
not available for key life history components of Mountain Plovers such as brood
survival and geographic variation in age-specific annnal survival. 1 do, however,
support such an analysis at present if it is used in an exploratory fashion 1o
suggest arcas where information is lacking or where fumre efforts should be
expended. When detailed baseline information eventually becomes available, a
formal meta-analysis on annual survival and/or annual reproductive success
would be useful. Modeling exercises to assess the possible impacts of extreme
weather events on local plover numbers are not recommended at this time because
baseline dats necessary for such models are not vet available.

Mitigation. Plover nesting areas will continue to require some protection from
disturbance during the nesiing scazon, and in no way do [ endorse mineral
development in plover concentration areas within the Great Divide Resource
Management Area. Plovers frequently nest near areas of human disturbance,
including roadways, drill pads, and other forms of human disturbance (Knopf
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. 1996, Ellison-Manning and White 2001a), although their success in these areas
relative to other native habitats has not been evaluated. In arcas of plover

concentration (see definition in #6c¢), [ recommend that there be no development;
. these sites should be off-limits 1o ensure that quality nesting areas receive long-

! term protection. At other sites (e.g., those used infrequently by plovers; see
definition in #6¢), the following mitigation measures should be followed. Plover
nesting areas should be protected by a 100m buffer during the nesting season (10
April to 10 July), 2 0.25 mi construction buffer should be placed on all nesting

- sites, the 200m active nest buffer, specific restrictions on construction of possible
_ avian predator perches, and road and driving restrictions, as outlined in the
i Decision of Record (U. S, Department of the Interior 2001). Mitigation should

also specifically include provisions for enhancing other nesting habitats used by
Mountain Plovers, including prairie dog colonies.

After reviewing all available information on Mountain Plovers that is pertinent to the
.. Great Divide RMP, [ offer the following 3 recommendations for future monitoring and
information needs:

a Any maonitoring of Mountain Plovers should be conducted using accepted survey
methodology. Survey design considerations should include the random selection
of areas to be surveyed, surveys that minimize roadside bias (e.g., do not conduct
only road-based surveys), incorporation of distance sampling theory to estimate
plover densities and trends (Buckland et al. 2001), and conducting surveys during
the pre-nesting period (mid-April to mid-June) when plovers are most visible.
Surveys should also stress obtaining adequate sample sizes for analyses, although
the small number of plovers may limit this goal.

b. Adaptive resource management. This strategy should be incorporated into the
management of plovers in the Great Divide Resource Management Area as
follows. First, reliable estimates of plover tiumbers in this area are needed.
Second, based upon these estimates and the results of nest and brood monitoring,
managers will have the flexibility to adjust their activities to meet changes in the
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status of plovers in this area. Third, managers will need to specifically monitor

il

plover response to management activities so that management can be “adaptive™,

In my opinion, critical information needs include a rigorous estimate of the
number of Mountain Plovers nesting in the Great Divide Resource Management
Area, an understanding of how productivity varies between disturbed and
undisturbed sites, and how human activitics specifically impact plover nesting

success and chick survival in arcas of mineral development.
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