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Ms. Kellie Roadifer 
BLM Pinedale Field Office 
NPL Natural Gas Development Project 
P.O. Box 768 
Pinedale, WY 82941 

April 7, 2011 

Re: Scoping Comments for the Normally Pressured Lance Natural Gas 
Development Project 

Dear Ms. Roadifer: 

Please accept these scoping comments from the Wyoming Outdoor Council, 
Greater Yellowstone Coalition, and The Wilderness Society regarding the abovc
referenced project (hereinafter the "NPL Project"). 

I. Air Quality. 

Air quality issues in the Upper Green River Valley are a dominant concern 
relative to this project. There are at least two major concerns: ozone pollution and 
impacts to visibility in nearby Class I areas. In our viev-.' this project cannot be permitted 
if it will contribute to continued violation of the ozone 8-hour National Ambient Air 
Quality Standard (NAAQS), or ifit will lead to impairment of visibility in Class J areas. 

We will not belabor these comments with a detailed review ofthe ozone 
problems in the Upper Green River Valley. BLM is well aware of the extremely high 
ozone levels being monitored in this area, levels well in excess ofthe 8-hour ozone 
NAAQS, which is 75 parts per billion ozone (ppb). This arca is poised 10 he designated 
in nonattainment with the 8-hour ozone NAAQS. The State of Wyoming has 
recommended nonattainment designation to the Environmental Protection Agency (EPA). 
Moreover, this summer the EPA will very likely establish a new 8-hour primary ozone 
NAAQS as well as a unique secondary ozone NAAQS. The new primary standard will 
likely be set in the range of 60-70 ppb and the secondary standard will be a season-long 
average level of 7-15 part per million-hours, with the purpose of protecting vegctation, 
especially in Class J areas. Thus, tile Tlonattainment status of this area will likely become 
an even more dominant concern. We will touch on a fev\" implications of the extreme 
ozone problems that plague this area. 

BLM is not permitted to authorize a project that will lead to the violation of 
Clean Air Aet standards. The Clean Air Act provides, "[c]ach department, agency, and 
instrumentality ofthe executivc.legislative, andjudicial branches of the Federal 
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Government (1) having jurisdiction over any property or facility, or (2) engaged in any 
activity resulting, or which may result in the discharge of air pollutants, and each officer, 
agent, or employee thereof, shall be subject to, and comply with, all Federal, State, 
interstate, and local requirements, administrative authority, and process and sanctions 
respecting the control and abatement of air pollution in the same manner, and to the same 
extent as any nongovernmental entity." 42 U.S.c. § 7418(a). Thus, the BLM cannot take 
any action that might lead to a violation of the ozone NAAQS or which perpetuates 
violation of the ozone NAAQS. Many BLM regulations and other authorities also 
prohibit permitting a project that could violate a NAAQS. For example, under BLM land 
use authorization regulations, BLM must provide terms and conditions for a project that 
"[r]equire compliance with air and water quality standards .... " 43 C.F.R. § 
2920.7(b)(3). Many other similar provisions could be cited. See. e.g., BLM standard 
lease form 3100-11 section 6, 43 C.F.R. §§ 3161.2, 3162.I(a), 3162.5-I(a), 3162.5-1 (b). 

Given the all but certain nonattainment status ofthis area, the BLM must cnsure 
the ozone NAAQS is not violated before it can permit the NPL Project. And we note 
this: even if this area is not formally designated in nonattainment yet, that will certainly 
not be the case by the time this project is approved in two or three years. Consequently 
BLM must take steps now to address the pending nonattainment status. To meet this 
obligation, BLM is going to have to ensure that far more is done to control air pollution 
in this area than has been done in the past. For example, the Department of 
Environmental Quality's (DEQ) "offsets" policy is clearly not working, as shown by the 
extraordinary ozone levels this past winter. So stickingjust with the current offsets 
policy will not meet BLM's obligations. The BLM must demand that greater levels of 
offsets be required by DEQ before it will approve this project. Similarly, it is obvious 
that the DEQ's oil and gas best available control technology (BACT) requirements are 
not sufficient to prevent violations of the ozone standard. Thus, more stringent BACT 
requirements must be put in place by DEQ before BLM can approve this project. Many 
other possibilities exist for reducing emissions, as described in our April 20, 20 II letter 
to BLM Pinedale Field Office Manager Shane DeForest and our April 26, 2011 letter to 
the Wyoming Air Quality Division, which we copied to Mr. DeForest. 

In the Federal Register Notice announcing this project BLM mentions several air 
pollution control measures that may be taken including a three-phase pipeline gathering 
system, electric compressors, and the use of remote telemetry. 76 Fed. Reg. 20,37l 
(April 12, 2011). While we appreciate these steps, these appear to be modest proposals. 
At a minimum BLM must ensure that these measures are sufficient standing alone to 
prevent violation of the ozone NAAQS, otherwise measures like an improved offsets 
policy and more stringent BACT requirements must be put in place by DEQ before this 
project can be approved. 

Similarly, in Encana's slide show that describes this project it claims that 
nitrogen oxide (NOx) and volatile organic compound (VOC) emissions from this project 
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will be less than current emissions.] But BLM cannot just assume the company's claims 
are true, it must independently verify this claim. 40 C.F.R. § 1506.5 (providing that 
where an applicant submits environmental infonnation for use in preparing an 
environmental impact statement, "The agency shall independently evaluate the 
information submitted and shall be responsible for its accuracy). BLM must validate 
through modeling that the claimed lesser emission level will in fact exist, and even if it 
will BLM must further determine that this level of emissions reductions is sufficient to 
prevent the current violations of the ozone NAAQS before it can penn it the NPL Project. 
Let us emphasize this point: simply reducing emissions from this project is not sufficient 
to allow its approval; the only way this project can be approved is if BLM demonstrates 
(through quantitative modeling) that the emissions reductions are of a sufficient 
magnitude to prevent continued violation of the ozone NAAQS. 

As noted in the State's technical report requesting that EPA designate this area in 
nonattainment with the ozone NAAQS, "[t]he analysis conclusively shows that elevated 
ozone at the Boulder monitor is primarily due to local emissions from oil and gas (0&0) 
development activities: drilling, production, storage, transport, and treating.,,2. Thus, 
Sublette County is heading toward nonattainment status due almost entirely to the prior 
oil and gas development BLM has pennitted. BLM cannot continue to exacerbate that 
problem by pennitting more oil and gas development unless far more stringent pollution 
controls are assured. 

If this area is designated in nonattainment-a virtual certainty-the State will be 
required to revise its state implementation plan (SIP) to reflect the new legal status. The 
revised SIP could put in place many requirements that are not currently reflected in the 
legal framework that BLM and the DEQ are operating under. Thus, it seems 
inappropriate to move toward approving this project until the air quality law that will 
apply to this project is more clearly settled. 

One important area of change will likely be related to new source review (NSR) 
requirements. In Wyoming, there will be NSR requirements for both major and minor 
sources of air pollution. For major sources of air pollution there will be two areas of 
NSR review, compliance with the Clean Air Act's prevention of significant deterioration 
(PSD) requirements and nonattainment area NSR. Nonattainment area NSR provisions 
will likely require the imposition of pollution controls on major sources that are more 
stringent than anything currently in place-namely requirements that the lowest 
achievable emissions rate, or LAER, be achieved. Under the Clean Air Act different 
levels of nonattainment are recognized relative to the ozone NAAQS (marginal, 
moderate, serious, severe, and extreme) and indications are that Sublette County will be 
found to be in the marginal or moderate category. If this is the case, any source of 

1 This slide show is available at https:l/www.wyog,asfair.org/Jeff%20Johnson.pdf, see slide 
number 51. 
2 This report is available at http://deq.state.wy.us/outidownloads/Ozone%20TSD final rev%203-
30-09 i J.pdf and this statement was made on page viii, although a number of similar statements 
are made elsewhere. 
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emissions that emits more than 100 tons per year of an air pollutant would be a major 
source subject to LAER. At a minimum, compressor stations will likely be deemed to be 
major sources subject to these enhanced requirements. Furthermore, we ask the BLM to 
also consider whether drill rigs are major sources that will be subject to LAER. 

Under PSD NSR, the BLM will have to ensure that both Class I and Class II area 
pollution increments are not violated. This will require that BACT be installed on major 
sources of emissions. We are particularly concerned that visibility in the Bridger 
Wilderness Area not be further impaired by this project and the BLM should ensure this 
is the case. Again, both compressor stations and drill rigs operating in this project area, 
under authority of BLM's decision in this matter, may be subject to these PSD BACT 
requirements. The BLM should put into place a requirement that there will be zero days 
of visibility impairment in the Bridger Wilderness Class I area, just as it did in the 
Pinedale Anticline Supplemental Environmental Impact Statement Record of Decision. 
We feel it is an open question as to whether this project can be approved while still 
assuring zero days of visibility impairment in the Class I area, and the BLM should not 
approve this project ifnon·impairment cannot be assured. Under the Clean Air Act the 
national goal is the "prevention of any future, and the remedying of any existing, 
impairment of visibility" in a Class I area. 42 U.S.c. § 7491(a)(I). The BLM should 
ensure this goal is met before approving the NPL Project. The project proponents should 
be required to engage in annual modeling showing that their development is not 
impairing visibility in the Class I area. 

Furthermore, the DEQ's 2005 report entitled Summary Report Southwe.\·t 
Wyoming N02 1ncrement Consumption Modeling: Resultsfor Sublette County showed 
that nearly half of the Class II increment for nitrogen dioxide (NOL) was consumed in 
some areas of the Jonah field. Emissions from the NPL Project can only lead to further 
consumption of the permissible increment, and the BLM should fully consider this issue 
before permitting this project. BLM is not permitted to allow full consumption of the 
Class II increment. In any event, we again reiterate that since these additional NSR and 
SIP requirements will almost certainly be imposed within the foreseeable future, the 
BLM should not move to approve this project until these changes have been made and 
the new legal regime can be incorporated into the NPL Project environmental impact 
statement and record of decision. 

II. Big Game and Sage-Grouse. 

The NPL Project would be constructed in important big game and greater sage· 
grouse habitats. As the enclosed map shows, much of this area is a sage·grouse core area, 
and pronghorn migration corridors traverse this area. Exhibit 1. In addition, we believe 
that portions of the project are important for wintering mule deer. Moreover, an elk herd 
apparently occupies this area. The BLM must ensure that these resources are adequately 
protected. 
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A. Sage~grouse. 

The Pinedale Resource Management Plan (RMP) indicates that this area is 
designated a Traditional Leasing Area. RMP Record of Decision (ROD) at Map 2-9. A 
number of sage-grouse leks occur in this area. RMP ROD Map 2-36. Other infonnation 
we have received indicates that something like 1000 sage-grouse inhabit the area. Under 
the terms of the ROD, management provisions for sage-grouse in Traditional Leasing 
Areas are specified. RMP ROD at 2-46. These must be adhered to in the record of 
decision for the NPL Project. The same is true of big game resources. See id. at 2-48 
(providing for big game mitigation measures). 

However, in addition to complying with the provisions in the applicable RMPs 
relative to sage-grouse and big game resources, we feel several other requirements must 
also be met. Relative to sage-grouse, we believe the BLM must ensure compliance with 
the State of Wyoming's sage-grouse Executive Order (EO) issued by the Governor. 
Executive Order 2010-4 (Aug. 18,2010). Perhaps most importantly, the EO provides 
that surface disturbance in core areas will not exceed five percent of suitable sage-grouse 
habitat per 640 acre section of land. In addition to the EO, we believe the BLM must also 
comply with the provisions in the Wyoming Game and Fish Department's "Stipulations 
for Development in Core Sage Grouse Population Areas." Furthermore, the BLM must 
also comply with its own Instruction Memoranda (1M), IMs WY-201 0-012, WY -20 I 0-
013, and 1M 2010-071. 1M WY -2010-012 provides that, among other things, in core 
areas there shall not be more than one energy production location per 640 acres and that 
disturbance is not to exceed five percent ofthe sagebrush habitat in those same 640 acres. 
And of course the BLM is preparing an RMP amendment for both the Pinedale and Rock 
Springs Field Offices relative to sage-grouse conservation. The requirements in all of 
these documents should be met as condition of approval for the NPL Project. 

The provision in 1M WY-201 0-012 that disturbance not exceed one energy 
production location per 640 acres may have special significance. In the Federal Register 
notice announcing this project, the BLM states there could be "four 18-acre multi-well 
pad locations per 640 acre section ofland." 76 Fed. Reg. 20,371 (April 12, 2011). This 
would appear to violate the provision in 1M WY-201 0-012 that there be no more than one 
energy production location per 640 acres, as well as the five percent habitat/sagebrush 
destruction limitations in both the 1M and EO. We ask that BLM ensure that this project 
be constructed with no more than one energy production location per 640 acres in sage
grouse core areas, as its Instruction Memorandum requires, and that all provisions in the 
IMs, EO, and Wyoming Game and fish Department stipulations document be complied 
with. Moreover, in our view it would be inappropriate to approve this project prior to 
finalization of the sage-grouse RMP amendments that are being prepared. These 
amendments may well establish new requirements for sage-grouse conservation, and the 
BLM should ensure these new provisions are fully abided by as the NPL Project is 
pursued. As will be discussed in the next section of these comments with respect to 
BLM's duty to minimize the environmental impacts of oil and gas development, there is 
no doubt BLM has authority and indeed an obligation to put these measures in place as 
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conditions for this development proceeding, even if they are not currently part of the 
stipulations in the applicable leases. 

B. Pronghorn. 

Relative to pronghorn, as the enclosed map shows, Exhibit 1, the Wyoming 
Game and Fish Department has mapped severnl pronghorn migration routes in this 
project area. We also direct the BLM to the Master of Science Thesis prepared by Daly 
Sheldon at the University of Wyoming entitled "Movement and Distribution of 
Pronghorn in Relation to Roads and Fences in Southwestern Wyoming" (2005), which 
also demonstrated that pronghorn migration routes are found in the eastern portion ofthis 
area. The BLM should strongly consider the research that has been conducted by Dr. Kim 
Berger and others regarding the effects of gas field development in the Upper Green 
River Valley on pronghorn. Their report is available at http://www.blm.gov!pgdata/etc/ 
medialib/b lmlwy/information! NEPAl pfodocs/antic line/revdr ~comments! 
eg.Par.82689.File.datJ02. The BLM should apply this research, subsequent publications 
prepared by these authors, and the findings of current research by others to assure the best 
possible conservation of pronghorn migration corridors in the NPL Project area. Given 
the epic and striking pronghorn migration patterns from Grand Teton National Park to the 
Red Desert that these local migrations corridors are part of, protecting these corridors has 
far more than local significance. Their significance is at least national and perhaps even 
internationals in scope, as shown by the vast number of publications that have appeared 
regarding the Grand Teton to Red Desert pronghorn migration. The BLM should 
approach antelope conservation in the NPL Project environmental impact statement from 
this perspective. 

Furthermore, with respect to the conservation of all big game species, including 
pronghorn, the BLM should fully consider and abide by the Wyoming Game and Fish 
Department's mitigation measures found in its report "Recommendations for 
Development of Oil and Gas Resources Within Important Wildlife Habitats" (March 
2010). This report is available at http://gf.state.wy.us/downloads/pdf!og.pdf. Asjust 
mentioned, as will be discussed in the next section on the duty to minimize 
environmental impacts, not only does BLM have authority to require these measures it in 
fact has an obligation to do so, even if current stipulations do not specifically provide for 
these measures. 

C. Mule Deer. 

According to the Wyoming Game and Fish Department's crucial winter range 
map for mule deer, no crucial winter range is found inside of the proposed NPL Project 
area. At first blush this seems to be the end ofthe matter, but several factors indicate that 
wintering mule deer may be a concern within the NPL project area and deserve scrutiny 
in the NPL project environmental impact statement. 

First, as oil and gas development continues to expand throughout much of the 
Upper Green River Valley, especially within mule deer crucial winter range, it seems 
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likely that other areas not mapped as crucial winter range by Wyoming Game and Fish 
Department have or will become increasingly important for wintering mule deer.3 As 
depicted in Exhibit 2, the proposed NPL project area has few existing gas wells and may 
be important for wintering mule deer that have or will be displaced by oil and gas 
activities elsewhere, especially those activities within the mapped crucial winter ranges 
near LaBarge and Big Piney. The Wyoming Game and Fish Department last updated the 
mule deer crucial winter range maps in 2006 and because major changes have occurred in 
the Upper Green River Valley since that time BLM should consult with the fish and game 
agency and conduct additional research to ensure that this environmental impact 
statement reflects current mule deer use. Second, despite not being mapped as crucial 
winter ranges, Reardon Draw and Chapel Canyon are both known to be important areas 
for wintering mule deer and mule deer have been observed migrating along the western 
boundary ofthe project area. Finally, it is unclear to us whether portions of the NPL 
Project area are considered severe winter relief(SWR) areas for mule deer, but such 
areas, if present, are important because they provide habitat during extremely severe 
winters. Exhibit 3, p. 4. It is important to note that SWR areas do not necessarily overlap 
with crucial winter ranges and should be considered separately from them. Jd. 

The Sublette mule deer herd has a national significance, it draws hunters to this 
region of Wyoming from across the country because of its famed trophy mule deer. In 
addition, this herd provides a sustainable boost to the local economy through hunting 
related expenditures for food, fuel, lodging, guide services, taxidenny, and meat 
processing. The continuing decline ofthis herd has been a cause for alann among 
hunters, conservationists, and wildlife managers for the past twenty years. Because the 
impacts from the proposed NPL Project are unclear, we ask BLM to fully consider all of 
the potential impacts to mule deer that are or may be using BLM lands within the 
proposed NPL Project area. 

D. Elk. 

Based on discussions some of our members have had with BLM wildlife 
biologists, it appears that there are resident elk in the NPL Project area. There are 
apparently two herds, one of about 200 animals that originated in the Wind River 
Mountains, and the other of about 100 to 150 animals that is found in the Buckhorn 
Canyon area. Because these animals are found in sagebrush habitats and not forested 
habitats, the BLM should fully consider this in the environmental impact statement. We 
specifically direct BLM to the research of Dr. Hall Sawyer that was done on the elk herd 
in the Jack Morrow Hills area, another area of predom inantly sagebrush habitat. That 
work is enclosed as Exhibit 4. At a minimum the BLM must adhtre to the mitigation 
measures found in the Wyoming Game and Fish Department's Recommendations for 

3 For example, in light of the recent and significant decline of mule deer use on the Mesa and the 
apparent increase in mule deer use in the Ryegrass/Soapholes area, researchers suggested that" it 
is possible that [Ryegrass/Soapholes] now retains deer that previously would have moved on to 
the Mesa." Sawyer, H. and R. Neilson, Mule Deer Monitoring in the Pinedale Anticline Project 
Area: 2010 Annual report. Western Ecosystems Technology, Inc. Cheyenne, Wyoming. 
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Development of Oil and Gas Resources report so as to ensure adequate conservation of 
this elk herd. 

III. BLM's has a Duty to Minimize the Impacts of Oil and Gas Development and 
this must be Reflected in the Approval of the NPL Project. 

An array of BLM regulations and near-regulatory provisions require 8LM to 
minimize the adverse environmental impacts of oil and gas operations and to protect the 
environment in the face of these operations. BLM's approval of the NPL Project must 
comply with these standards. 

A. Requirements for BLM to Minimize Adverse Environmental Impacts and Protect 
Environmental Qualities. 

1. The 3101.1-2 Regulation. 

Any rights granted in a lease arc made "subject to" reasonable measures that may 
be required by the authorized officer, with such reasonable measures being as needed to 
"minimize adverse impacts to other resource values, land uses or users not addressed in 
the lease stipUlations at the time operations are proposed." 43 c.P.R. § 3101.1-2. BLM is 
given the right, consistent with lease rights granted, to modify the siting or design of 
facilities, the timing of opemtions, and can specify interim and final reclamation 
measures; however, reasonable measures "are not limited to" these actions. Id. While the 
regulation specifies that actions are consistent with the lease rights granted if they do not 
exceed three limits,4 the regulation is also explicit that these three limits are "[a]t a 
minimum" of what is consistent with lease rights. As BLM stated when it adopted this 
rule, "the authority of the Bureau to prescribe 'reasonable,' but more stringent, protection 
measures is not affected by the final rulemaking." 53 Fed. Reg. 17,340, 17,341 (May 16, 
1988). The Interior Board of Land Appeals (IBLA) also recognized that a constrained 
interpretation of the 3101.1-2 regulation is not warranted: "[This] constrained 
interpretation of a 'reasonable measure' [that would only allow imposition of the three 
listed limits] is at odds with the plain language ofthe regulation, which describes what 
measures 'at a minimum' are deemed consistent with lease rights, and does not purport to 
prohibit as unreasonable per se measures that are more stringent." Yates Petroleum 
Corp .. 176IBLA 144, 156 (2008). 

2. The Standard Lease Form. 

Section 6 of BLM's standard lease form (form 3100-11) requires the lessee to 
conduct operations in a manner that "minimizes" adverse impacts to a host of 
environmental resources. Reasonable measures "deemed necessary by lessor" (i.e., BLM) 

4 The regulation states that reasonable measures "{aJt a minimum" are consistent with lease rights 
granted if they do not require relocation of the proposed operation by more than 200 meters, 
require operations to be sited off of the lease, or prohibit surface disturbing operations for more 
than 60 days in a lease year. 43 C.F.R. § 3101.1-2. 
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must be taken by the lessee to accomplish this intent. Again, the BLM can modify the 
siting or design of facilities, the timing of operations, and specify interim and final 
reclamation measures to achieve these needs, but BLM's specification of reasonable 
measures "are not limited to" just these measures. 

3. Leasing, Permitting, and Easement Regulations. 

BLM's regulations for leases, permits, and easements also require BLM to 
minimize environmental impacts. These regulations require that every land use 
authorization contain terms and conditions which shall "[m]inimize damage to scrnic, 
cultural, and aesthetic values, fish and wildlife habitat, and otherwise protect the 
environment." 43. C.F.R. §2920.7(b)(2). A number of other environmental protection 
requirements are also found in these regulations, including the regulation requiring 
compliance with air quality standards that was mentioned above. 

4. Onshore Oil and Gas Order No.1. 

Another source of authority requiring BLM to minimize adverse environmental 
impacts from oil and gas operations is Onshore Oil and Gas Order No.1. The Order 
requires that, "[t]he operator must conduct operations to minimize adverse effects to 
surface and subsurface resources, prevent unnecessary surface disturbance, and conform 
with currently available technology and practice." Onshore Order No.1 § IV. In 
approving an Application for Permit to Drill (APD), BLM must attach conditions of 
approval that reflect necessary mitigation measures, including reasonable mitigation 
measures to ensure that operations "minimize adverse impacts to other resources. " 
Id. § IlI.F.a.3. 

5. BLM's Oil and Gas Operations Regulations Mandate Compliance with the 
Minimization Standard and Impose an Additional Duty to Protect Natural 
Resources and Environmental Quality. 

BLM's oil and gas operations regulations reinforce the obligation to minimize 
adverse impacts. The authorized officer is authorized and "directed" to, among other 
things, "require compliance with lease terms, with the regulations in this title, and all 
other applicable regulations .... " 43 C.F.R. § 3161.2. Consequently BLM compliance 
with the minimization standard in the standard lease form, the 3101.1-2 and 2920.7(b)(2) 
regulations, and Onshore Order No.1 is required by this regulation. Moreover, pursuant 
to this regulation the authorized officer must also require that operations be conducted in 
a manner that "protects" other natural resources and environmental quality.5 Id. The 
word "protect" means to keep from being damaged or injured, to guard. THE 
AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 1409 (4-IH ed.). 

5 See also 43 C.F.R. §§ 3162.1(a) (requiring the operating rights owner to conduct operations in a 
manner which protects other natural resources and the environment); 3162.5-1(a) (same, also 
giving authorized officer authority to detennine conditions of approval); 3162.5-1 (operator much 
exercise due care to assure operations do not cause undue damage to surface resources). 
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And finally, while it is not a regulation, BLM's Gold Book also makes it clear 
that environmental impacts must be minimized. Under the Gold Book, the BLM must 
minimize undesirable impacts to the environment, the long~term health and productivity 
of the land must be assured, and BLM and the operator must minimize long·tenn 
disruption of the surface resources and uses and promote successful reclamation. Gold 
Book at 2, 15. While the objective is to maximize oil and gas recovery, this is to be done 
"with minimum adverse effect on ... other natural resources, and environmental quality." 
Id. at 37. Design and construction techniques should "minimize surface disturbance and 
the associated effects of proposed operations and maintain the reclamation potential of 
the site." Jd at 15. And under regulatory provisions, operators "shall comply" not only 
with statutory and regulatory provisions, but also must comply with "other orders and 
instructions of the authorized officer." 43 C.F.R. § 3162.1(a). The Gold Book is nothing 
if not standing instructions and orders from the BLM, and accordingly its provisions are 
binding and must be complied with. 

As can be seen, there are a host ofBLM regulations and other authorities that 
require the agency to "minimize" the adverse environmental impacts of oil and gas 
development, and others that require it to "protect" natural resources and environmental 
quality. These are substantive obligations that the agency must adhere to as it moves to 
approve the NPL Project. The obligation to minimize impacts aWlies relative to the 
ozone problem and Class I area visibility mentioned above, as well as issues related to 
sage~grouse and big game conservation, which were also mentioned above. 

B. The Meaning of the Word "Minimize." 

The word minimize means "[t]o reduce to the smallest possible amount, extent, 
size, or degree." THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH 
LANGUAGE 1119 (4TH ed.). Obviously this is a strong standard. And it is not an 
analytical or procedural requirement-it is not just a mandate to comply with the 
National Environmental Policy Act (NEPA). It is an additional substantive obligation-in 
order to meet the obligation to minimize impacts established by its regulations, the BLM 
must reduce adverse environmental impacts "to the smallest possible ... degree." This 
substantive standard is not necessarily met by engaging in NEPA analysis, actual 
measures to minimize adverse impacts to the environment must be put in place. 

C. The Supreme Court's Intemretation of the Word "Minimize." 

In Entergy Corp. v. Riverkeeper, Inc., 129 S. Ct. 1498 (2009), the United States 
Supreme Court offered a somewhat restricted view ofthe meaning of "minimizing" in a 
Clean Water Act case. In Entergy the Supreme Court determined that minimize "is a term 
that admits of degree and is not necessarily used to refer exclusively to the "greatest 
possible reduction."" 129 S. Ct. at 1506. This interpretation allowed the Court to hold 
that it was permissible for the EPA to conduct cost~benefit analyses to set national 
performance standards and to allow variances thereto in order to meet a statutory 
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requirement for cooling water intake structure standards that "reflect the best technology 
available for minimizing adverse envirrnmental impact." ld. at 1503, 1505-1506, 1510. 
But despite this interpretation of the word minimizing, we believe that in the context of 
BLM oil and gas decision-making~as opposed to section 316(b) of the Clean Water Act, 
which was all that Entergy concerned, and all that its holding strictly applies to-BLM 
nevertheless has very strong obligations to reduce the adverse environmental impacts of 
such development. 

D. Additional Supreme Court Precedents. 

Despite Entergy, in numerous cases the Supreme Court has made it clear that the 
ordinary, dictionary definition ofa word is the place to start in finding its meaning and 
that all words in a law should be given effect. For example, recently in Ransom v. FIA 
Card Serv., 131 S. Ct. 716 (Jan. 11,2011), the eight-justice majority stated, "we look to 
the ordinary meaning of the term" in order to determine the meaning of the word 
"applicable." 131 S. Ct. at 724 (citing Hamilton v. Lanning, 130 S. Ct. 2464 (2010)) 
(citing also the definitions of "applicable" found in Webster's Third New International 
Dictionary and the New Oxford American Dictionary). Moreover, the Court recognized 
""[W]e must give effect to every word of a statute wherever possible."" Jd. (citing Leoeal 
v. Ashcroft, 543 U.S. 1, 12 (2004)). And it was essential that the word applicable "carry 
meaning as each word in a statute should." Id. 

Long ago the Supreme Court said, 

We are not at liberty to construe any statute so as to deny effect to any 
part of its language. It is a cardinal rule of statutory construction that 
significance and effect shall, ifpossibJe, be accorded to every word. [In 
an early legal work] it was said that 'a statute ought, upon the whole, to 
be so construed that, if it can be prevented, no clause, sentence, or word 
shall be superfluous, void, or insignificant.' This rule has been repeated 
innumerable times. Another rule equally recognized is that every part of 
a statute must be construed in connection with the whole, so as to make 
all the parts harmonize, if possible, and give meaning to each. 

Market Co. v. Hoffman, 11 Otto 112 (Supreme Court 1879). See also Duncan v. Walker, 
533 U.S., 167, 174 (2001) (citing six Supreme Court cases for the same or similar 
propositions), Dodd v. US., 545 U.S. 353, 370 (2005) (same). 

Given this precedent, which is just as binding and persuasive as that found in 
Entergy, it seems apparent that "minimize" in BLM's oil and gas regulations and other 
authorities must be given meaning, and the meaning should follow the ordinary 
dictionary definition of the word unless that is precluded by the tenns or overall structure 
ofthe laws in question. While the Court in Entergy may have had a basis for concluding 
that in the context a/the Clean Water Act minimize is a term that "admits of degree", this 
interpretation should not be viewed as universally true given other Supreme Court 
precedent that makes it equally clear that the ordinary meaning of a word should prevail 
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if at all possible, and that in any event every word in a law must be given effect and 
meaning. Accordingly, unless a different interpretation is demanded by the context in 
which the word minimize is used in the various regulations and other authorities cited 
above, minimize should be interpreted in accordance with its ordinary meaning, which is 
"[t]o reduce to the smallest possible amount, extent, size, or degree." The context in 
which minimize is used in these authorities does not support a definition of minimize 
other than its ordinary dictionary meaning, and thus BLM must minimize the 
environmentru impacts of the NPL Project in the ordinary sense ofthe word as a 
condition of approving the project. 

E. Overarching Statutes Support a View that a Strong Definition of Minimize 
Should Apply and Applying Such a Definition would not be Inconsistent with 
Lease Right Granted. 

1. The Requirements of FLPMA and the Mineral Leasing Act. 

There are three statutory provisions that support a view that the ordinary 
definition of minimize should apply, and that a significant modification of the definition 
is not appropriate. The FLPMA provides that the Secretary of the Interior "shall, by 
regulation or otherwise, take any action necessary to prevent unnecessary or undue 
degradation of the [public] lands." 43 U.S.c. § I 732(b). One court found that "[a] 
reasonable interpretation of the word 'unnecessary' is that which is not necessary for 
mining. 'Undue' is that which is excessive, improper, immoderate, or unwarranted." Utah 
v. Andrus, 486 F. Supp. 995,1005 n.13 (D. Utah 1979). Thus, excessive, improper, 
immoderate, or unwarranted impacts must be prevented to comply with FLPMA's 
mandate to prevent undue degradation of the public lands.6 

The Mineral Leasing Act provides that BLM shall regulate oil and gas sUITace
disturbing activities and shall determine actions "required in the interest of conservation 
of surface resources." 30 U.S.C. § 226(g). The word "conservation" means, among other 
things, "[t]he protection, preservation, management, or restoration of wildlife and natural 
resources such as forests, soil, and water." THE AMERICAN HERITAGE DICTIONARY 
OF THE ENGLISH LANGUAGE 391 (4T11 cd.). 

And under FLPMA, BLM must manage the public lands under principles of 
mUltiple use and sustained yield. 43 U.S.c. § 1732(a). The definition of "multiple use" in 
FLPMA partly provides that BLM must not cause "penn anent impairment of the 
productivity of the land and the quality of the environment, .. " when considering the 
relative values of the resources "and not necessarily the combination of uses that will 

6 There is little doubt that the undue degradation clause is the clause that must be considered here, 
not the unnecessary degradation clause. See Mineral Policy Center v. Norton, 292 F. Supp. 2d 30, 
42 (D.D.C. 2003) (making it clear that both clauses are mandatory obligations, but stating, 
"FLPMA, by its plain tenns, vests the Secretary of the Interior with the authority-and indeed the 
obligation-to disapprove of an otherwise permissible mining operation because the operation, 
though necessary for mining, would unduly hann or degrade the public land."). 
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give the greatest economic return or the greatest unit output." 43 V.S.c. § 1702(c). 
"Impair" means "[t]o cause to diminish, as in strength, value, or quality .... " THE 
AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 878 (41~ ed.). 

Synthesizing these standards does not indicate that a definition of "minimize" 
other than its ordinary meaning should be applied to the NPL Project. The need to 
"reduce to the smallest possible amount, extent, size, or degree" (minimize) is consistent 
with the need to prevent excessive impacts (undue degradation clause), protect, preserve, 
manage, and restore surface resources (Mineral Leasing Act provision), and prevent 
impairment of the productivity ofthe land and the environment (multiple use definition). 
When these authorities are considered, the ordinary definition of minimize should 
continue to prevail as BLM considers its obligations. 

2. The Ordinary Definition of Minimize is Consistent with the Lease Rights 
Granted. 

The underlying thrust of these numerous substantive requirements would not 
support anything more than a minor deviation from the ordinary meaning of the word 
"minimize." While "minimize" perhaps "admits of degree" in some cases, the word, 
when considered in the overall regulatory and statutory context of the laws applicable to 
BLM oil and gas development, demands that BLM must require the "greatest possible 
reduction" of environmental impacts, or something much like that. This ordinary 
interpretation of the word would still accord with the statement in some of the authorities 
that the imposition of reasonable measures to minimize impacts must re "[t]o the extent 
consistent with lease rights granted." 

The lease rights granted are: (1) that the leaseholder has the exclusive right to 
extract all of the oil and gas resource on the leasehold (Form 3100-11); (2) that the lessee 
has the right to "use so much ofthe leased lands as is necessary to [extract] all of the 
leased resource" (43 C.F.R. § 3101.1-2); and (3) that the lessee has the right to build and 
maintain necessary improvements on the leasehold (Form 3100-11).7 No other rights are 
granted. These are the only rights that must be maintained while also ensuring impacts 
are minimized. 

These lease rights and the objectives ofthe regulations can be honored while still 
minimizing adverse environmental impacts in the ordinary sense of the word. There 
probably is no question that Encana will have the exclusive right to develop all of the oil 
and gas on these leases, so impingement on that lease right is not threatened by 
demanding the utmost in environmental protection. As to the right to "use" so much of 
the lease as is "necessary" to extract "all" of the oil and gas and to build "necessary" 
improvements so as to extract the oil and gas, the following should be noted. The word 
"necessary" does not confer unqualified rights to the lessee to pursue development as it 

7 The objective ofBLM's operations regulations is to "promote the orderly and efficient 
exploration, development and production of oil and gas", 43 C.F.R. § 3160.0-4, and to allow for 
the "maximum ultimate recovery of oil and gas ... ", 43 C.F.R. § 3161.2. 
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sees fit and desires. Rather, "necessary" means that which is "convenient, useful, 
appropriate, suitable, proper, or conducive to the end sought." BLACK'S LAW 
DICTIONARY 1029 (6th ed. 1990). That is, being able to do what is "necessary" to extract 
all of the oil and gas and what is "necessary" to build related facilities must be interpreted 
in the overall context ofthe lease rights granted-that context defines what in necessary. 

The context of the lease rights granted is that immediately after granting the 
above·mentioned rights, the standard lease form makes any rights granted "subject to" an 
array of conditions. The lease is "subject to" applicable laws, the terms, conditions, and 
stipulations found in the lease, regulations and formal orders in place when the lease is 
issued, and regulations and formal orders issued afterward if not inconsistent with the 
lease rights granted. Additionally, the 43 C.F.R. § 3101.1·2 regulation makes the lease 
"subject to" stipulations, restrictions in specific, nondiscretionary statutes, and such 
reasonable measures as might be required "to minimize adverse impacts to other resource 
values, land uses or users, not addressed in the lease stipulations at the time operations 
are proposed." As is apparent, the rights created by a federal onshore oil and gas lease are 
conditional and certainly unfettered rights are not created. 

The conditional nature of a Federal onshore oil and gas lease was recognized 
many years ago by the Supreme Court when it stated, 

Unlike a land patent, which divests the Government of title, Congress 
under the Mineral Leasing Act has not only reserved to the United States 
the fee interest in the leased land, but has also subjected the lease to 
exacting restrictions and continuing supervision by the Secretary .... 
[The Secretary] may prescribe, as he has, rules and regulations governing 
in minute detail all facets of the working of the land. In short, a mineral 
lease does not give the lessee anything approaching the full ownership of 
a fee patentee, nor does it convey an unencumbered estate in the 
minerals. 

Boesche v. Udall, 373 U.S. 472, 477·78 (1963). And in a BLM Information 
Bulletin (18), the BLM acknowledged that "[t]he Secretary has broad authority 
and discretion under the [Mineral Leasing Act] to administer oil and gas leasing 
and operations of those leases." IB 2007·119 (reviewing existing surface 
management authority for oil and gas leases and concluding BLM has broad 
authority to regulate such operations). 

So what is "necessary" to develop the lease must be interpreted in light of these 
limitations that have also been put in place. This will define what measures BLM can 
demand to minimize adverse impacts, while still acting in a way that is "consistent with 
lease rights granted." When this is done it apparent BLM can require strong measures to 
protect the environment. At a minimum, the lease terms (section 6 in Form 31 OQ·l1), 
regulations (43 C.F.R. § 3101.1·2 and others), and formal orders (Onshore Order No. 
1 )--all of which any lease rights granted have been made "subject to"-require 
minimization of impacts and/or efforts to protect the environment. Those obligations-
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and those in the FLPMA and Mineral Leasing Act-are at least co-equal with any lease 
rights that allow the lessee to do what is "necessary" to extract the oil and gas and to 
build related "necessary" facilities. The lease has explicitly been made "subject to" these 
limitations. Accordingly, any exercise of "valid existing rights" so as to maximize oil and 
gas recovery in an orderly and efficient manner must be done in a way that also 
minimizes environmental impacts in the ordinary sense ofthe word. 

There are many means by which the obligation to minimize adverse impacts can 
be met. Two of the most significant would be to require the use of directional drilling 
and to mandate a phased approach (temporally or spatially) to development. The Federal 
Register notice for the NPL Project indicates that a number of measures will be used to 
reduce impacts, and we appreciate that. See 76 Fed. Reg. 20,370, 20,371 (April 12, 
2011). This includes the use of directional drilling. But in moving forward on this 
project BLM must reconsider whether it has done the absolute most to reduce impacts, as 
the minimization standard requires. As discussed above, for example, allowing four well 
pads per section would not be in conformance with sage-grouse protections limiting 
development to one well pad per section, so it is apparent more must be done to minimize 
impacts in this regard. No more than one well pad per section should be permitted if 
impacts are to be minimized. And certainly the utmost must be done to reduce ozone 
levels, because this pollutant presents a severe threat to the public health 

Moreover, the BLM should fully consider requiring a phased approach to 
development in this area. In the Encana slide show, slide 43 indicates that Encana may 
contemplate a three-phased approach.s This three tiered approach could be a means to 
minimize the impacts of this project. In particular, the first "concentric ring" that is 
portrayed in the slide might be drilled from the existing Jonah field using directional 
drilling, which could reduce impacts. And in all cases, development of the next phase 
should not be permitted until reclamation has been successful in an earlier phase area. 
Many other means might be available to minimize adverse impacts, and BLM should 
consider the full range of these options prior to permitting this project, especially relative 
to controlling ozone pollution, protecting visibility, conserving sage-grouse, and 
protecting big game habitat and migration corridors. 

As discussed, efforts to minimize impacts such as we have suggested would not 
be inconsistent with lease rights that have been granted. Putting in place requirements for 
the use of directional drilling from fewer well pads, the use of centralized liquid 
gathering facilities, and the use of remote well monitoring telemetry, for example, are not 
inconsistent with any lease rights and would help meet BLM's obligation to minimize 
environmental impacts due to oil and gas operations. 

Accordingly, it is appropriate to apply the ordinary meaning of minimize relative 
to what is required to protect resources in the NPL Project area. And certainly even if a 
modified meaning were used it cannot be a change of such magnitude that the word is 

S See https://www.wyogasfair.orgOeff>1020Johnson.pdf. 
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effectively nullified or read out ofthe regulations. The obligation to minimize adverse 
impacts must be given real meaning. 

Finally, we have enclosed herewith as Exhibit 5 an article that describes BLM's 
extensive "retained rights" that it enjoys allowing it to protect the natural environment in 
areas that have been leased. We ask the BLM to fully consider this article as it 
determines how to minimize the environmental impacts of the NPL Project. 

IV. Conclusion. 

Under numerous legal authorities the BLM must minimize the adverse 
environmental impacts of the NPL Project. If the BLM fully exercises its retained rights 
under the onshore oil and gas leases at issue here it can meet this responsibility and 
ensure that ozone levels are reduced to within legal standards, that visibility in Class I 
areas is protected, that sage-grouse are protected so a to prevent the need to list them 
under the Endangered Species Act, and that socially valued big game populations are 
maintained in this area. We ask the BLM to ensure these needs are fully met before 
approving the NPL Project, and again emphasize that BLM is legally required to protect 
these resources before approving this project. 

Thank you for considering these scoping comments, and we look forward to 
remaining involved in NPL Project development. 

Enclosures 

Bruce Pendery, 
Staff Attorney and Program Director 

And on Behalf of: 

Lloyd Dorsey, 
Greater Yellowstone Coalition 

Stephanie Kessler, 
The Wilderness Society 

cc (w/out enclosures): Governor Matt Mead 
Steven Dietrich, Wyoming Air Quality Division 
Larry Svoboda, EPA 
Mary Fanderka, Wyoming Game and Fish Department 
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Exhibit 1. Greater sage-grouse core habitat and pronghorn migration routos in and near thE! propos,eeI NPL project al'ea. 
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FI~AL-JULY 1990 

Wyoming Chapter of the Wildlife So·ciety 

R.eport on 

Standardized Definitions for Seasonal 
Wildlife Rar.ges 

The wyoming Chapter of The Wildlife Society (TWS) formed a committee to 
review, discuss and address the current Standardized Definitions for Seasonal 
Wildlife Ranges developed by the Chapter between 1984 and 19B6 and 
subsequently adopted for Wyoming by the Soil Conservation Service (SCS), 
Bureau of Land Management (8LM) , Forest Service (FS), United States Fish and 
Wildlife Service (USFWS) and the Wyoming Game and Fish Department (WGFD). The 
request, received from the WGFD and 8LM, was to review the current s.tandards, 
address criteria for quantifying the seasonal range definitions, develop 
necessary modifications and make recommendations. 

Criteria for quantifying the seasonal ranges were discussed at great length. 
Among the criteria discussed were animal densities, percentage of a population 
occupying a designated seasonal range, frequency of observations, and indices 
of use amor.g others. A~tention was also directed at improving communication, 
cooperation, and data sharing among and between agency biologists, agency 
administrators, and interested publics. 

Based upon our discussions and review along with input from TWS members, the 
committee finds and recommends the following: 

L The standardized definitions developedby TWS bet'.-,Teen 1984 and 1386 
are still applicable and with, minor refinement, their use ~hQuld 
be con t inued. 

2. Two new seasonal 
Appendix A. 

wildlife range definitions have been included in / 

3. Additional quantification of these definitions, while an admirable 
goal, seems impractical on a sta'Ce,,!ic;\e basis due to inherent 
variability among herd units in terms of habitat type and 
condition, population structure. habituation to existing 
disturbance, climate, land ownership, and inherent differences 
between big game species when coupled with existing wildlife staff 
levels and budgets. 

4. Seasonal wildlife ranges sho_uld be quantified based on documented 
frequency of animal use over time. Documentation, in most instances, 
would be recorded observation of animals. however indications of 
animal use or potential use such as vegetation use, animal 
droppings, tracks, forage type, forage availability, and forage 
distribution in relatio~ to cover should also be considered 
particularly fer herds expanding their range or for transplanted 
animals. 

5. The primary problem did not appear to be the current definitions or 
criteria, but the application of the information and communication 
among and between agency biologists, agency administrators and 
interested publics. 

6. Each agency should agree to cooperate in data collection, data 
sharing and data transmission, in establishing and/or refining 
seasonal range boundaries and sharing in the collection of 
information. Age~cy biologists/conservationists having 
responsibility within a given herd unit or population of animals 
should jointly develop seasonal ranges with sign-off provisions fo~ 
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concurrence with the final boundary delineations and any 
refinements made thereafter. Said concurrence must be develooed at 
tr.e field level with concurrence at the regional and state l~ye1 -as 
r.eee ssary. 

7. Final seasonal wildlife range maps should be reviewed and approved 
by each agency before it is made available to other interested 
parties; and 

8. Seasonal range maps should be reviewed at least annually. 
Proposed revision5 based on new data or knowledge should 
be documented and agreed upon. Revisions should probably not 
be formalized ~ntil sufficient data is available to establish 
a trend differing from historical baseline information. This 
may require 3 to 5 years. 

Recommended changes to the current Standardized Definitions for Seasonal 
Wildlife Ranges are inci'..lded in Appendix A and a discussion of the Application 
and Use of Standardized Wildlife Range Designator5 i5 included in Appendix B 
for your review and consideration. We have also included an informational 
summary for big game species ~elative to species behavioral habits, 
habituation to disturbance, geographic variabi:ity in terms of habitat types, 
land ownership patterns, climatic condition5, nigratory patterns, etc. 

It is our reCommendation ~hat each agency review the attached changes and 
committee recommendations, adopt them following review and input, and develop 
appropriate agreements and procedures to cooperatively establish seasonal 
wildlife range boundaries and share in the coilection of informa:::ion. 

Note: In early 2004, WGFD adopted standardized, statewide beginning and ena~ng 
dates for use of WIN, WYL and SS~ seasonal ranges. Those date ranges are 
listed in italics at the end of the applicable seasonal range definitions in 
Appendix A. 
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SSF 

SWR 

WIN 

WYL 

YRL 

areas" by some species. 

Pertain to threatened and endangered species only. "', , ,-

Summer or Spring
Surnmer-~all 

Severe Winter 
Relief 

Winter 

Winter/Yearlong 

Yearlong 

A population or po:::tion of a population 
of animals use the documented habitats 
Within this range a~nually only (from the 
previous winter) to the onset of persistent 
winter conditions (variable, 
but commonly this period is between 5/1 
and 11/30 0::: shorter in Wyoming) (511-
11/14, adopted by WGFD in 2004) 

A documented survival range which mayor 
may not be considered a cr~cia: range 

area as defined above. It is used to a 
great extent, only in occasionally 
ex~remely severe winters (e.g., 2 years 
ou~ of 10). It may lack habitat 
characteristics which would make it 
attractive or capable of supporting 
major portions of the population during 
normal years but is used by and allows at 
least a significant pcrtion of the 
population to survive the occasional 
extremely severe winter. 

A population or portion of a population 
of animals use the documented suitable 
habitat within this range annually, in 
substantial n'.unbers only during the winter 

{variable, but commonly between 12/1 and 
4/30}. (11/15 - 4/30, adopted by WGFD in 2004) 

A population or a portion of a population 
of animals makes general use of the 
documented suitable habitat within this 
range on a year-round basis. But during 
the winter months (commonly between 12/1 
and 4/30), there is a significant influx 
of additional animals into the area f~om 
other seasonal ranges. (11/15 - 4/30, adopted 
by WGFD in '2004) 

A population or port~on of a population 
of animals makes general use of the suitable 
documented habitat within the 
range on a year-round basis. 
Exception - occasionally, under severe 
conditions (extremely severe winters, 
drought) animals may leave the area. 

Proposed new seasonal range definition follows: 

UNO undetermined/ 
Undocumented 

Areas or habitats, which are expected 
to or do support a popu~ation or portion 
of a population of animals. The 
distribution and impo~tance of the area to 
the population has not been sufficiently 
documented to designate seasonal range 
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HIS Historical 
Habitat 

occupancy. The ~erm is applicable to areas 
where animals have recently been or will 
be reintroduced; where animals have 
migrated into and are establishing a 
population; where a population is 
expanding its range; or where management 
actions or activities have been 
implemented which will accommodate a 
population to expand their range. 

Areas or habitats which historically 
supported a population or portion of a 
population of animals. T~ese areas may 
indicate potential reintroduction sites. 

Other seasonal range designations commonly used by the WGFD and the BLM but 
not specifically addressed by this committee are included for your 
informatio~. These appear to meet the criteria desired and should be retained 
and adopted as part of the standardized definitions for seasonal wildlife 
ranges 
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Symbol 

OUT 

MR 

Varies 

POT 

BRE 

STA 

Term 

Out 

Migration 
Routes 

Definition 

Areas which do not contain enough anim~' 
to be important habitat, or habitats of'" 
limited importance to a species. 

Definable routes followed during 
seasonal movements year after year. 

General area 0= movemen~s 

Specific movement corridors 

Raptor Nests Nesting areas for hawks, owls, and 
eagles. Examples Include:C=>pra~rie 

falcon, 0 merlin, D goshawk, 

~ and great horned owl. 

Concentrated Wetland Area 

Areas of scattered wetlands important to wildlife because 
of numerous playas, flooded meadows, beaver ponds, or 
impoundments. 

Potential 

Breeding Area 

Ocensused lek, 

CDllncounted lek, 

_Abandoned lek, 

Staging Area 

Habitats identified for reintroduction of 
Threatened, Endangered, and Priority 
species (e.g., potential habitats for 
trumpeter swans and peregrine falcons). 

Documented courtship, nesting, 
and/or brood rearing areas, e.g.: 

strutting or dancing ground 

strutting Dr dancing ground 

strutt:'nq Dr dancing ground 

Documented migration or 
pre/post-migration concentration areas. 
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Nest Status 

Active 
Verified 

Active 
Estimated 

Inactive 
Verified 

Inactive 
E:stimated 

Destroyed 

Standardized Raptor Nesting Terminology for Wyoming 
(ELM, 1987) 

Symbol 

AV 

AE 

IV 

IE 

DE 

Definition 

A nest/scrape in which a breeding 
attempt was made as indica~ed by: {l} 
~ in nest; (2) young in nest or on 
cliff ledges or branches next to nest; 
(3) fledged young in proximity of 
nest/scrape which exhibits sign of 
nestling presence (extensive whitewash on 
nest/scrape, on cliff, branches, and/or 
ground beside and below nests or 
scrapes); {4} incubating/brooding adult. 

1. A nest exhibiting one or more of the 
following: (1) fresh lining material 
greenery such as pine boughs, deciduous 
tree leaves, juniper leaves, etc.; most 
apparent on occupieci nests of golden 
eagles, accipiters-, and several buteos); 
(2) adult presence (one or more adults in 
immediate vicinity of nest); (3) recent 
and well-used perch sites-occurrence of 
well whitewashed perches in close 
proximity to nest. 

2. A tended nest within the estimated bounds 
of a territcry housing an 'active' nest. 

3. A:t occupied nest built subsequent to the 
failure of an active nest. 

4. A nest that is in good repair but 
was observed during the non-nesting 
season when the presence of adults would 
not be expected. 

1. A nest surveyed d'.lring the breeding 
season which exhibited no apparent recent 
use or adult presence. 

2. A nest that has evolved to a state of 
ruin or decay due to weather, natural 
aging, and/or neglect. 

A nest exhibiting no apparent recene 
use or adult presence that was surveyed 
during the non-breeding season. 

A nest tha~ has 'been removed, destroyed, 
or does no: exist at the present time, 
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TWS also reviewed some other definitions currently being used in Wyoming. The 
Shoshone National Forest has seasonal range designations for 'Crucial, 
Preferred Wi~ter Range' (CPWR) defined as an area wit~in crucial winter range 
where concentrations of animals can be found each year during the period of 
1/1 to 3/31. These areas are considered essential for the welfare and 
maintenance of the dependent populations and for 'crucial Winter Range' (CWR) 
defined as an area where 75 percent of the individuals in Bpopulation can be 
expected to be found during periods of inclement weather from 1/: through 6/30 
each year (S~oshone National Forest FEIS). We recommend these definitions not 
be included in the final standardized definitions. T~ey would not be 
applicable on a statewide basis. 
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APPENDIX B 

Application and Use of Standardized Wildlife 
Range Designators in Wyoming 

(Most of the information was prepared by John Emmerich) 

HISTORICAL PERSPECTIVE 

Prior to 1987 each agency, federal or state, sharing wildlife popu:ation 0= 
habitat management responsibilities in Wyomin'g wer-e using their own set of 
wildlife seasonal r-ange designators. T~is situation ofte~ led to confusion and 
made any exchange of information among agencies difficult. In addition, 
misunderstandings and mistrust among agencies and betwee~ the age~cies, 
interested public and private landowners arose when discussions wr.ere held 
r-elative to seasonal ranges or providing commen~s on reviews on various 
activities or projects. As an example, the Wyoming Game and Fish Department 
(WGFD) used the term "c=itical", to designate seasonal r-anges that wer-e 
considered the determining factor in a populations abi:ity to maintai~ and 
reproduce itself over the long term. The term was used to deSignate limi~ing 
habitat associated with generally all wildlife species with mapped seasona: 
ranges. The term "critical" as well as "essentiol" hove a much more 
restrictive application, however, on a federal level, since they are only 
associated with those wildlife species federally listed as threatened or 
endangered. This example is only one of many that were obvious sources of 
confusion and made the process of exchanging or discussi~g information much 
more difficult than i~ needed to be. 

In an effo=t to rectify and reduce the confusion, communica~ion, and 
information exchange problems the Wyoming Chapter of The Wildlife Society 
(TWS) formed a committee charged with the task of developing a set of 
standardized wildlife seasonal range designators with definitions. These 
designators would serve as the core set of seasonal range types to be 
recognized and used by all agencies but could be added to by individual 
agenCies for special needs. 

The original committee was made up of one representative from the U. S. Forest 
Service (USFS) (Dave Reeder), Bureau of Land Management (ELM) (Jack Welch) anc 
the WGFD (John Emmerich). From late 1984 to late 1986 a set of wildlife 
seasonal range deSignators with definitions were developed. The final set 
adopted reflected cO:1siderable input and review from biologists representing 
each of the USFS occurring in Wyoming, from ELM resource area and state office 
biologists, dnd from personnel with the Soil Conservation Service (SCS), U. S. 
~ish and Wildlife service (USFS) ,WGFD and the state Land Board (SLB). 

The current Standardized Definitions for Seasonal wildlife Ranges were 
subsequently adopted by Forest service Regions 2 and 4 for Wyoming and by the 
WGFD ~n 1986 and the ELM in 1987. They were also recognized by the SCS, USfWS, 
and SLB. Since 1987 nearly all agencies with wildlife or habitat management 
responsibilities in Wyoming have either updated all of their seasonal range 
overlays using the standardized designators or have committed to do so as 
their scheduled overlay updates take place. The only exception appears to be 
the Shoshone National Forest. 

9 

1123



:n 1989 the WGFO and BLM requested the Wyoming Chapter of The Wildlife Society 
-review the current definitions with particular attention to crucial and 
parturition habitat and additional quantification of definitions. _TWS, -under 
Chapter President Tom Ryder, formed a committee made up of repres&ntatives 
from USFS (Ihor Mereszczak, Tina Lanier), BLM (Jack Welsh, Bob McCarty), WGFO 
(Bill Gerhart, John Emmerich) and SCS (Dick Rintamaki) to address the request. 
Final recommendations from TWS were forwarded to participating agencies for 
review in early 1990. 

APPLICATION AND USE 

For the most part the definitions for each of the standardized seasonal ranges 
include sufficient criteria for determining when to apply a specific range 
designation. In nearly every case the frequency of use by animalS is the 
criteria used to determine an areas importance as winter range, parturition 
range, or some other range designation. The number of animals using t~e area 
may be important but it is not a determining factor. An area were several cow 
elk with calves are seen o~ce every five years would not warrant the status of 
parturition area, but an area where as few as five cows (a portion of the 
female members of a "population") are seen nearly every spring with calves 
would be considered a parturition area. The definitions were intentionally 
written without the use of a set number of animals as criteria for applying 
the range desi~ation, since numbers of animals can vary annually and 
certainly vary with different herd units having different population 
objectives. However, phrases like "commonly used" or "used eight years out of 
ten" were included intentionally in the defini-::ions to emphasize the 
importance of frequency of use of an area as a criteria for applying a range 
designator. 

The most difficult part of designating range types, in particular for big galTte 
species, is determining the location and extent of crucial range. These areas 
are absolutely necessa~y =or the long term maintenance of a population of 
animals so they need to be accurately identified for protection and management 
purposes. Accurate identification is also important because land management 
agencies typically restrict the type and timing of activities that occur in 
these areas, restriction; that have significant effects on other users of the 
land. 

The first step in determining the location of crucial habitat is an assessment 
of what habitat component, or components, are most li~iting, in other words 
what habitat type is crucial. In Wyomi~g winter range is generally the most 
limiting habitat component because snow cOver of~en makes forage less 
available than during summer months and restricts ar.ima: movements. In very 
dry areas good quality summer forage could be a limiting range type, 
especially if snow accumulation is typical:y light in the area. Good escape 
cover could be limiting for a big game species like bighorn sheep. 

Once the range type or types considered limiting have been identified the next 
step is determining the location and extent of the range. The most accurate 
and reasonable process to delineate seasona: range bour.caries is simply to get 
as many different observations as possible ever time and under as. many 
different kinds of situations as possible. For example, on crucia~ winter 
range or winter range as many observations as possible should be collected 
during early, mid, and late winter for several winters to document the extent 
of these ranges. Normally all agencies with wildlife population or habitat 
management responsibilities should pool their resources (i.e. personnel, 
flight time, etc.) to determine the distribution of animals during the season 
of the year when the range is considered limiting. This distribution 
information should be documented in a stored data format so several years of 
information can be compiled and evaluated to adequately identify those areas 
which are used most years (eight years out of ten) when conditions or time of 
the year ca"Jse animals to use the limiting or crucial habitat i.e. harsh 
winter~ if documenting crucial winter range. Input from landowners can also be 
added to this database. S~aring resources among agency personnel and joint 
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data co~lection and analysis gives all parties involved an opportunity to 
become ~nvolved and have a stake in determining the distribution patterns 
documented and the designation of cr~cial habi~at locations. Differences in 
opinion as to location or extent of crucial habitat or other seasonal range 
designations should be resolved by the local biologists with on the ground 
analysis of distribution patterns. This analysis should include fl'--ght data, 
ground observations, and vegetation utilization data. 

Once the crucial habitat cas been documented and mapped it should be 
constantly evaluated. There is nearly always potential for refinement, in fact 
it is imperative that every attempt be made to refine crucial habitat 
designations so only that acreage necessary to sustain long term population 
objectives are designated as crucial. Despite ~he constant evaluation and 
refinement process it is recommended that actual map updates be drafted no 
more frequent~y than once every three to five years. Shifts in a~imal 
distribution or location of additional range previous~y not documented that 
suggest a need for realignnent of crucial range boundaries should be 
documented over a period of time before'~aps are upaated. This ensures that 
maps will not be needlessly changed for transient fluctuations in animal 
distribution that will not stand the eight years out of ten frequency of use 
test. 

Refining the location and extent of cruc'--al range should involve some 
evaluation of the forage available for the wildlife species of concern in tr.e 
area defined as crucial. In public land areas of the state forage productiorr 
information is available from the BLM and USFS. In private land areas of the 
state the SCS can provide potential forage production information by range 
site and in some cases ~ange condition class and actual production 
informa~ion. A rough analysis of forage production and crucial range acreage 
informa~ion will point out if sufficient acreage of crucial habitat has been 
~dentified for objective numbers of animals or if more acreage has bee~ 
identified than is actually necessary to sustain the objective number of 
animals. Failure to correlate the crucial winter range cr other boundary 
designations with the actual habitat sites being used, often leads to 
boundaries encompassing large acreages, much of which is not actually 
providing crucial habitat. This can obscure the real value of the area of 
actual crucial habitat. 

Forage type and quantity in relation to the numbers of animals to be sustained 
in.an area are but two factors, biologists must also consider the distribu~ion 
of forage in ~elation to cover and the availability forage and cover. Snow 
depth and snow distribution have a significant effect on the availability of 
forage and cover. W'--nd can and does play an important role as it in!luences 
snow depth and distribution patterns thereby influencing forage availability. 
Information on wind conditions and whether or not ~re~s are blown free of snow 
most of the time can be important in refining the delineated boundaries. 
COrrelations on the ground wlth browse use patterns and feca: pellet group 
concentrations can be very helpf~l in delineating winter use and crucial 
winter range boundaries also. In either case the crucial habitat ranges should 
be refined to correct for the problems identified. 

Some discussion of severe winter relief range is probably necessary to help 
people properly identify this habitat type. Severe winter relief range can be 
a core area within crucial winter range or an area removed from the crucial 
winter range that is not normally used, where animals try to survive when 
winter conditions are abnormally extreme. These areas will not sustain 
objective numbers of animals but may allow a portion of the population to 
survive. They are generally managed in the same manner as crucial winter range 
in terms of protection and forage reservation if they are a core area with~n 
crucial winter range and are also used during normal winters. If the severe 
win~er relief r~nge is ae area removed from the normal crucial winter range 
and use is ~nfrequent and unpredictable the area may be managed differently 
t:"an crllcial winter range. In this situatio:1, it would not be pra,ctical to 
reserve forage every year for anticipated wildlife use since use normally 
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occurs only two years out of ten. These areas, jawever, need to be identified 
so they can be protected from range type conversions or development that will 
render the area unusable in severe winters. 

In many parts of Wyoming big game species disp:ay distinct seasonal migration 
patter~s. Animals move from higher elevation summer range where snow 
accumulation is substantial to lower elevation winter range in late fall and 
vice versa in early spring. In those areas of the state where this migration 
pattern occurs winter range is nornally a distinct range readily delineated 
and used nearly every winter. Some movement occurs within this winter range 
area as the winter season progresses, snow conditions change, and animals 
search for food. Availability of forage within the winter range, whict can be 
influenced by summer grazing/browsing patterns and weather conditions during 
the growing season, also affects the distribution of animals within the winter 
range. For elk, moose, mule deer, and bighorn sheep these winter time 
movements are fairly minor as long as winter conditions do not become 
abnormally extreme (causi~g movements to severe winter relief range) . 
Antelope, however, tend to display a higher leve~ of variance in the degree of 
movement that occurs within their winter range. In a sense their winter range 
is less fixed in space as compared to most other big game species. Although 
they normally use the same area each winter the overall range used may be 
large because of their nomadic nature. In other words antelope ca~ be found 
during the winter months in one part of the wi~ter range where they did not 
occur earlier and be absent later in the winter from that port~on of the 
winter range where they did occur earlier. Other big game animal populations 
can normally be found within a mile or two of the same area throughout the 
winter. As a consequence in those portions of the state where distinct 
seasonal ranges do not occur crucial winter range generally cannot be 
delineated as tightly particularly for antelope. 
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Of thc ;\'orth American ungubtes, Rocky .:vIountain elk 
(Cercus e/aphw) arc among the most \Vldcly distributed and 
most-studied bpccies. Elk are generally knO\VIl to avoid 
roads open to vehicles (Lyon 1983, \Vitmer and DeCaIesta 
1985, Grover and Thompson 1986, Rowland et al. 2000), 
and they prefer areas characterized by edgc habitat (Thomas 
et al. 1979, 1988; Invin and Peck 1983; Grover and 
Thompson 1(86), where quality fonlge and fore,t cover 
habitats arc in proximity. Additionally, topographic features 
buch as slope, elevation, and aspect are known to influem:e 
the habitat selection patterns of elk (Edge et aI. 1987, 
Skov/in et al. 20(4). This knowledge of elk behavior has 
been incorporated into numerous habitat suitability and 
other predictive models ('v\,itmer et al.1985, Wisdom et aI. 
1986, Roloff et a1. 2001, Benkobi et al. 2004) used to 
improve elk managcment and to guide land-usc planning in 
forested regions. 

Although considerable data support elk management and 
habitat preferences in montane and forested cnvironments, 
Ot1f knowledge of elk ewlo!,'y ill Honforested etlvironments 
is limitcd. Few studies have f,)Cused on elk populations that 

T E-mail" b_wwFrl!V7.I'ert-illc,cOtn 
2 Present add"ers; 15 lvIii/brook R.oad, Laramlc, WY 82070, USd 

" l'rerrnt addrf.fJ: Idabo Dcpartmml if Fi"h and Gam", Southwest 
Region, 3101 S_ Power/inc Road, Nampa, ID 83686, USA 

occupy dc\ert or nonfOfested environments, and tho<;c 
5tudies have bccn restricted to relatively small, fiunhunted 
populations that inhabit land n:,erves with limltoo pllblic 
acC'css in Wasllington (McCorquodale et a1. 1986, 1989; 
McCorquodale 1991) :llld Idaho, USA (Strohmeyer and 
Peek 1996, Strohmeyer ct aL 1999). Nonethde,,~, recell! 
range expansions by elk have demonstrated their ability to 
readily adapt to open environmcnts (Llfldzey et aL 1997), 
requiring rnarwgers to re-~valuate the traditional paradi~m, 
of forage (opcn meadows and dear cut,) and CO\'cr (timbcr) 
as they relate to rnallag-ing elk habitat in nonfc)rested ar~a,. 
Our objective wa~ to identifJr and describe seawnal h~,hitat 
sclection patterns of a hunted elk population in a Il(lfi

fore:;ted desert region of southwestern Wyoming, USA. 

STVDYAREA 
Our study arC'.\ ,vas defincd by the 2,S17-hn-z Jack Morrow 
Hills Planning Area (]MHPA) locatcd in southwestern 
Wyoming (Hurcau of Land ':''1anagernent [BLi\'1] 2004a). 
Elevations ranged from 2,000 m to 2,650 nl. Our study ~re~l 
was gcnerally characterized as ;l. high-elevation cold desert 
with a \'~\riery of sagebru,h (Artmmia spp.) and mixed 
sllrub-gras$land communitieb. The rel<ltive abundanc'C' of 8 
general bnd covcr types mcludcd 5% basin big ,agcbrush 
(A. t-ridmtata tridentata); 30% \Vyoming sagehru5h (A. 
tririentata wyomingcnsis); 14% grassland; 17% grC'.\scwood 
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(Sarwbaills veTllliculatus); 16% mixed shrub, including 
saltbush (Atripl~x gaTdnen), rabbitbrush (Chyrsothamnus 
spp.), mountain mahogany (CcrwcarpuJ spp.), and bitter
brush (Ptmhw tridentata); 14[Yo bare ground or sand dune; 
3% riparian grass and shrubs; and 1 % tree cover, including 
aspen (Populus tremulaides) and Rocky Nlountain juniper 
Uuniperus sropu/orum; BLM 2004b). The BLM adminis
tered 92% of the land surface, including 5 federally 
designated areas of uitical environmental concern and 7 
wilderness study areas (BLM 2004a). Livestock grazing 
occurred in 15 allotmcnts of I'arious sizes, and the active 
permitted \be was 26,830 animal unit months, of whi("h 
approximately 12% were sheep and 88% were cattle (BLM 
2004a). Approximately 380 km of maintained dirt and 44 
km of paved roads occurred in our study area. 

Although unregulated hunting extirpated most elk in the 
region by the early 1900~, the \Vyoming Game and Fish 
Dcpartmcnt successfully transplanted 408 elk hetween 1946 
and 1967 (Ryder et al. 1986). Since then, the elk population 
has steadily incrcased, and today it is managed for 1,200 
animals and provides 350 annual hunting permits (G. Frost, 
Wyoming Game and Fish Department, unpublished 
rcport). 

METHODS 
Capture and Monitoring 
We used helicopter net-gunning to capture and radiomark 
adult (> 1.5-yr-old) female elk across winter ranges in the 
Jl\iIHPA. We blindfolded and hobbled elk to b.cilitate 
ha!1dling to minimize injuries. Between January 1999 and 
February 2001, we fitted 55 elk with very high frequency 
(VHF) radiocollan;. Bctween J\·1arch and December 2003, 
w~ fitted 33 elk with store-on-board Global Positiomng 
System (GPS) radiocollars crGW 2500, Telonics, .vlesa, 
AZ). \Ve programmed the GPS units to obtain location& 
every 4 hr. We equipped all collars with mortality sensors 
that changed pulse rate if the collar remained motionless for 
>8 hL Vle located radiomarked elk from fixed wing aircraft 
approximately once per month and u<;ed helicopter net
gunning to rctrievc GPS collars trom elk at thc end of the 
study in December 2004. Fix-rate bias was not an issue 
because of the high fix-rate success (97";;,), and we did not 
differcntially correct GPS locations because 86'% of the 
locations were 3-dimensional. 

Modeling Ptocedures 
\Ve identified 6 variables as potentially important landscape 
predictors of summer (from 15 Jun to 15 Sep) and wintcr 
(from 15 Xov to 15 Mar) elk distribution, including 
elevation, slope, aspcct, di~tancc to road, distance to shruh 
cover, and habitat diversity. \Ve used the SPATIAL 
ANALYST extension for ArcView to calculate slopc and 
aspect from a 26 X 26-m digital elevation model (U.S. 
Geological SUNey 1999). \Ve obtained elevation, slope, and 
aspect (northeast, northwest, southweot, ami southeast) 
values for each of the sampled units. We digitized existing 
maintained roads from 1:100,000 scale map~ and defined 
them as dirt, gravel, and pavcd roads actively maintained by 

Sawye, et at .• Elk Habitat Sekcr'{)Il 

the Ulunty or ,tatc (Powell 2003). Wc did not lTlCilhlc 2 
track roads in the analysis "bo!E:au~e· of lIre rdativo:r 1t~ 
vchicular use they received. We calculated distance t;"; ~1;i-u1) 
cover and habitat diwhity by using a 30-m resolution 
vegetation map delineatcd from LandSat thematic mapper 
data (BLM 2004b). We defined cover as any vegetation type 
with trees or shrubs that could reach 1.5 m in hcight. 
Noncover categorics included grassland, bare ground, and 
sand. \Ve calculated \\ Sh~nnlln's diversity i:ldex (i\lcGarigal 
and Marks 1995) tor each sampling umt by using a 
customized FORTRA;-'; routinc cr. ;\"lcI)onakl, \Ve~fcrn 
E,osystcms Te("hnolob,)', unpublished data) that we hased 
on the R land cover types ldentified under 5rudy Area. \eVe 
did not include vegetation type as a predictur variable 
becallse we wanted to develop a model that could be easily 
applied or extrapolated to other desert cnvironmmts where 
vegetation types may differ from the j:\/IHPA. 

\Ve followed the modeling approach used hy Sawyer et al. 
(2006) that consisted of 4 basic steps: 1) estimate the relative 
frequency of use (i.e., an empirical estimate of probability of 
use) for a large number of sampling unit> for each GPS
collared elk during winter and summer, 2) usc the rcLltil"c 
frequency a~ the respon~e variable in a multiple regrc"ion 
analy~is to model rhc pwbability of use for each elk as a 
function of predictor variables, 3) develop a population-level 
model trom the individual elk models for each ~eas()n, and 
4) map predictions of population-level models hom each 
season. We treated individual radiomarkcd elk as thc 
experimental unit to avoid pseudorcplication (i.e., spatial 
and temporal autocorrelation) and to accommodate pop
ulation~level inference (Otis and While 199\1, Erickson d 

al. 2001, Millspaugh et al. 2006). 
'Ne estimated relative frequCilcy of u,c for eu·h GP~

collared elk by using a simple tcchnique th.ll lIl\-olvcd 
(".Qunting the number of elk locations in each of 1O,Ob3 
sYl>tematically sampled circular ~ampling units acw;s the 
study area. We chose cirrular sampling units that had 250-m 
(19.6-ha) radii, all area small cnough to detect changcs in 
animal movcmcnts but large cnough to ensure multiple 
locations could occur in each unit. We measured predictor 
variables from each of the sampling unit~ and ('onducted a 
Pearson·~ pairwise correlation analysis (PROC CORR, SAS 
Imtitute 2000) before modeling to Identify multicollinear· 
itics and to determine whether we should exclude all~' 
variables from the analysis (ITI > 0.60). 

The rdative tregucncy of locations from a C PS-wllared 
elk found in each sampling unit provided an empirical 
e5timatc of the probability' of uoc by that elk, and we used it 
as a continuouo rcsponse variable in a gcnnaliud linear 
model (CL\1). We used an offset term in the GL\;l to 

estimate probability of mc for each CPS-collared elk as a 
function of a linear combination of predictor variables, plus 
or minus an error term assumed to have a negative binomial 
distribution (McCullagh and Nelder 1989, White and 
Bennetts 1996). 

\Ne obtained a population-level model tt'r each ,e~\sun by 
first estimating coefficients for each UPS-collared elk. \\Fe 
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used PROC GE~MO\) (SAS Institute 2000) and the 
negative binomial distribution to fit the following GLM for 
each GPS-coilared elk during each ",inter and summer 
period: 

which was equivalent to 

In(E[r,j tolaf]) =-- In(E[Rclative FrequencYi]) 
_--0 ~l) + f)jXl + t- f\,Xp, (2) 

where T, is th~ number of locations fin a GPS-colJared elk 
within >ampling unit i (i = 1, 2, ... , 10,063), lolal is the 
total number of1ocations for that elk within the study area, 
~I) is an intercept term, ~l' ... , ~f> are unknown coefficients 
for habitat variables Xl> ... , Xp , and E[.l denotes the 
expected value. We used tbe same offset term for all sampled 
unito of a given elk; thus, the term In(tota/} was ab~orbed 
into the estimate of ~n and ensured we were modeling 
relative frequency of usc (e.g., 0, 0.003, 0.0034, ... ) instead 
of integer counts (e.g., 0, 1, 2, ... ). This approach to 

modding resource selection estimated the relative frequency 
or absolute probability of use as a function of predictor 
variable>, so we referred to it as a resource selection 
probability function (RSPFj Manly et al. 2002). 

We assumed GLM coefficients for predictor variable k for 
eacll elk were a random sample from a normal distribution 
(Seber 1984), with the mean of the distribution representing 
the average or population-level effect of predictor variable k 
un probability of use. \Ve estimated coefficients for the 
population-level model h)r each winter and summer period 
by USlllg 

~ I", 
B, ~ - L.: B'f' 

II I~ 1 

(3) 

where Pi) was the estimate of coefficlent k h)f individual} 
(j "" 1, , n). We estimated the variance of each 
population-level model coefficient by using the variatiun 
between GPS-collared elk and the equation 

- 'L''...,"~' var(~i.l····-- (f),.--p,t 
n - I I 

)=1 

(41 

This method of estimating population-level coeffi.cicnt~ 

has been used to evaluate habitat selection patterns of 
Stellar's jay (CYllnoritta stdleri; Marzluff et al. 2004) and 
mule deer (OdocoileuJ hemionu5; Sawyer et aL 2006). 
Population-level inferences using equations 3 and 4 are 
unaffected by potential auto- or spatial correlation, because 
temporal autocorrelation bdwcen locations of an individual 
elk O[ spatial autocorrelation between habitat units does not 
bias model coefficients for the illdividual radiomarked elk 
models C'V1cCuHagh and Nelder 1989, Neter et al. 1996). 

\Ve used a forward-stepwise model-building procedure 
(Neter et al. 1996) to estimate population-level model:, for 3 
periods: summer 2003, summer 2004, and winter 2003-
2004. The focward-stepwi&e model-building process re
quired fitting the same models to each elk within a season 

870 

and using equations 3 and 4 to estimate population-level 
model cocffiLiellts. \lVe used a t-stati,tic to detenmne 
variahle entry (Col ::; 0.15) and exit (I) > ,i1.2tl;' HO~1UCf and" <:,. :::'3 
Lemeshow 2000). v,,'l' ,,:ollsidered quadratic terms {o'r 
distance to road and slope during tht model-huilding 
pro..:ess and included tht linear form of each variable if the 
model contained a quadratic form. \Ve used northeasterly 
aspe..:t as the reference, and if one or more of the other 
(lspect categories (northwest, southeast, and southwest) was 
signilitant (:t <; 0.15), we elected to include all of the 
categuries rather than define rhe effe..:ts of the non,;ignificanr 
categories to be equal. 

'''Ie mapped prediction; of population-level models for 
each season across 350 x 350-m pixd~ that covered the 
~tudy area. \Ve checked predictions to emure all values were 
in the [O,lJ interval, sllch that we were not extrapolating 
out,ide the range of the model data. '''Ie as:,ignt"d tht 
predictions for each pixel a value of 1 to 4 based OIl the 
quartile, Olf the distribution of predictions for caUl map. '''Ie 
aSSIgned pixels with the highest 25% of predicted 
probabilities of uoe a valne of 1 and classified tbem ao 
high-use areas, assigned pixel, in the 51 to 75 percentiles a 
value of 2 and classified them as medium-high usc amH, 
assigned pixd~ in the 26 to 50 percentiles a vaille of 3 and 
classified them as medium-low use areas, and assigned pixels 
in the 0 to 25 per~entiles a valucs of 4 and clas~ificd tlltnl as 
low-usc areas. \Ve then used 52R VHF locations coll~[ted 
between Febmary 1999 and ::"Jovember 2002 lrom an 
mdependent sample (71 .. , 55) of radiomarked elk to v;uidate 
the population-level model predKtive map" by calculating 
the proportion of locations that occurred within e:lch 
quartile. 

RESULTS 
Summer 2003 
We developed individual RSPh for 25 GPS-coUared elk 
(13,524 locations) during summer 2003. ~'lost elk had 
positive coefficients for elevation (22 0(25), habitat diVl"r,ily 
(19 of 25), and northerly aspects (15 of 25), and they had 
negative coefficients tor llistance to <.Ove[ (14 of 25). 
Qyadratic terms indicated most elk selected for moderate 
slopes (24 of 25) and away from roads (24 of 25). 

We estimated a population-level model (Table 1) and 
associated predictive map (Fig. 1) that included all 6 
predictor variables, with quadratic tnm, for slope and 
distance to road. Elk selected for area, with high elevations, 
high habitat diversity, close to shrub cover, and northerly 
aspects. Qladratic terms indicated elk selected areilS with 
moderate slopes and away ftom roads. Areas with the 
highest probability of me were 2.78 km (SE 0.40) away 
from roads and had slopcs of 9~ (SE = 0.25). 

Summer 2004 
We developed llldividual RSPFs for 20 GPS-coilared elk 
(10,528 locations) during summer 2004. Distance to shruh 
cover and habitat diversity variahles did not enter the models 
because they were not ,ignificant (0: > (US) at the 
population level. l\1o,t elk had positive coeffiClcnts for 
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Table 1. Coefficient, tor population-kvel moJds of Global Positioning System-<:oll",cJ elk Juring ~"'nmer 10m, ,umm", 2004, and winter 2003-2(1(}4;n 
the J.ld Morrow IliII, Plannong ArcH, \VyomiTlg, USA. 

Summer 2003 

Predict"r variable , SE p 

In!ercept -34,967 4J121 <0,001 
Eleva!ion (m) 0.009 0.002 <ltOOl 
Slop" n l1703 0.06'i <0001 
Slope' n -0.040 0.lX14 <0.001 
Distance", ",,,J (km) 0.927 0.139 <0.001 
l)"ran,'o !o mad) (krn) -0.167 0.027 <O.()(11 
Habita! di,'cr,,,)' 0.441 n,222 0.012 
niswn<,c !O cover (m) -0.002 0.000 0.1&3 
Aspect northwcH 0.057 0.118 0109 
Aspect 'oHthc~\t ---{J.199 0.145 0.871 
Aspect soulhw~" ---{J.n22 0.230 0.021 

, Not SIgnificanT. 

elevation (17 of 20) and northerly aspcl·to (14 uf 20). 
Oiladratic terms indicated most elk selected for moderate 
slope5 (18 of 20) and away from roads (17 of 20). 

\Vc estimated a population·levcl model Crable 1) and 
a,sociated predictive map (Fig. 2) that included 4 of the 6 
predictor variables. Elk selected t()r areas with high 
elevations and northerly a~pects, Qyadratic terms indicated 
elk selected areas with moderate slopes and away from roads. 
Areas \\':ith the highest probability uf use were 2.80 km (SE 
= 0.48) away frum roads and had slopes of 90 (SE = 0,54). 

Winter 2003-2004 
We developed individual models for 19 GPS-collared elk 
(11,1'J4Iocations) during winter 2003-2004. Mo,t elk had 
negativ~ ~oefficients ror elevation (15 of 19) and di&tance to 
cover (13 of 19), and they had positiw cudE.cient~ for 
habitat diversity (15 of 19) and southerly aspeets (14 of 19). 
Qy.adratic terms indicated most elk selected for moderate 
slupes (18 of 19) and away from roads (16 of 19). 

I 
Figure I. 1)"tribut,on of 249 radiomarkcd elk locations collected trom an 
independent ,ampk (n = 55) a("[o," the pH"Jictive map' and a,,,),imcd 
c'ategonc' of elk habitat me during ,ummn 2003 in the Jack M<>rrow Hill; 
Planning Area, \Vyoming. USA. 

Sa"ycr ct al. • Elk Habitat Selection 

,~ . , -. :5 Summer 1004 Wincer 2003'-2004-, SF: p 

" 

SF: p 

-.10.739 (,,017 <0,001 -5,663 3,320 0,1l15 
O.ooS (1.003 0,007 -.() 004 () 1)112 () Oj8 
0.S84 0071 <0.001 O.H97 (I0RI> <<l,)lll 

-D.(U2 0.(l()4 <0.001 -n.040 0.005 <.0,001 
0.767 ll.221 0.003 0,J69 O.H? l}.(ItS 

-0.137 0.013 0.001 ---{1.154 om, <n.OOl 
N.S: 0.515 0,132 O,Oln 
N.S. ---{J.006 {) 002 0,013 
0.295 0.169 0.097 --{l,212 0.223 [) 36-" 
0.2~7 0.167 0.\02 O.iH4 0.152 (l.Ull 

---{J.200 0.3111 0.537 ---1).173 11.297 0568 

We estimated a popu[ation·]cvcJ model (Tahle 1) ,uld 
associated predictive map (Fig. 3) that lllcimkd .ill 6 
predidor variables, with qlladratic terms for slope and 
distance to road. Elk selected for areas with low elevatiOIl~, 
high habitat diversity, close to shrub (over, and oouthnly 
aspecto. Qyadratic terms indicated elk selected areas with 
moderate ~lopes and away from roads. Areas with the 
bighesr probability of use were 1.20 km (SE '.C 0.47) ~w~y 
from roads aud had slopes of 11" (SE = 0.73). 

Predictive Map Validation 
Of the 528 VI IF location~ we collected trum an J!ldepend· 
ent sample of 55 radiomarkcd elk, 249 locatiulls occurred lTl 

~ummer and 279 in winter, Among the ~\ln][ner elk 
locations, 81 'Y;, (n ~ 201) and 85"/" (II - 211) occurred Ifl 

areas categorized as high use by the 2003 (Fig. 1) and 2004 
(Fig. 2) summer predictive maps, rcspectively, wherca~ 3%, 
(71 = 7) occurred in areas classified as low use (Table 2). 
Areas c1a5Sified as high or medium-high u,e by summer 
2003 and 2004 predictive maps contained 94% (II 233) 
and 93% (71 ~ 232) of tbt :mmITIer elk location,;, 
respectively, wherea~ areas classified a, low or ll1edi!1ll1·low 
\l,~ nmtained 6"/" (n ---, 1(i) and 7%, (n - 17). I\moll~ th~ 
winter elk locatioIl>, 56(~/o (n -'---- 156) uccurred in area~ 

cla,siJied as high use by the 2003~2004 winter I'mlidivc 
map (Fig. 3), whereas 10'Yo (1/ - 28) occurred in Jre~s 

classified ~s low use (Table 2). Areas classified as high Of 

mediurwhigh use by the winter predictive map contained 
74% (n .205) of the winter elk locations, whereas areas 
classified as low or medillm·Jow use contained 26% (n = 

74). 

DISCUSSION 
Given that most elk managemenr guidclin~~ and kTJowlcdgc 
of habitat preferences were developed in montane ;md 
t()rested regions, the recent range expansions by elk intu 
nonforested and desert habitats across the Intermuuntalll 
West have rcquired that important elk habitat characteristics 
also he identified in tbe~e anas. Our results suggesred that 
large (> 1,(00) hunted elk populations c~n meet their year
round wrage and cover requiremcIltb III nontorested regions, 

R71 
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Figure 2. Di,ttibUlWJ1 (If 249 raciiomarkcd elk lo,,~(ion> c'olkctcd Irom an 
independent "unl'ie (" 'is) aCfO', the predictive map" and a5Soc;'llCd 
caLegor,e$ of elk habitat use during lhe summer of2oo4 in Ihe l,\ck :Ylorrow 
llill, Planning Area, Wyoming, USA. 

provided there is limited vehicular traffic, a range of 
elevations available, and dominant shrub communities. 
Specifically, our population-level models and associated 
predictive map' indicated that elk in the JMHPA selected 
for summer habitats chantcrcrized by higher elevations in 
area, of high vegetative diversity, cluoc to shrub cover, 
northerly aspects, moderate slopc~, and away from roads. 
Distance to shrub cover and habitat diversity did not enter 
the summer 2004 model; however, the predictions and 
validation for both the summer 2003 and 2004 models were 
:;imilar. Winter habitat selection patterns were similar, 
except elk shifted to areas with lower elevations and 
southerly aspects. We attributed these seasonal diffen:nees 
to increased winter forage availability at lower elevations and 
~()uth-facing slopes. The range of elevation (2,000-2,650 m) 
available across the J1111P1\ seemed to be important for 
providing elk with a vari~ty of elevation, slope, and aspect 
options, such that they could make appropriate seasonal 
shifts in their hahitat selection patterns. 

The proximity of high -use elk habitats to roads during the 
winter versus the summer probably reflected the decreas~ in 
human activity that occurs in the wint~r when roads in the 
JMHPA become less accessible to vehicles and recreational 
(l<e declines (I .. Keith, BLM, unpublished report). rfhuman 

Figure 3. DL:,tri!>ution of 279 ",dlOm"keJ dk lOCJ{;(l!l, collected ~i-"m .111 

in(kpcnden! ,af"pie (n - 55) ","'os rh.o: predi"""" map' ""d ~"omltcd 
ca{"r;oric, of elk hahitai U'(O dminr, wimer 20ll3-20()~ in 1ft" J.,k \lorro" 
llill, Plannin): A,ea, WyomiI'g. tTSA. 

activity wcrc to increasc during the winter because of land
use changcs, ~ueh as off-road vehicle use, ellcrgy develop
ment, Dr mineral extrdction, we would expcct elk to distance 
themsekes from roads in a manner similar to summer, 
altering the :lmount of winter habitat available to them. 
Generally, the etfectivenes,; of elk habitat in f(nested regions 
declines whcn roall densities exceed 0.62 km/kn/ (1 mi/rni2; 
Lyon 1983, \Visdom ct al. 1986, Thomas ct aL 1 <i88). Road 
dm~ity in the j:'vtHPA (0.17 krnlkm2

) was much lower than 
0.62 km/km 2

, yet roads signiti.c~nt1y int1uenced hoth 
summer and winter habitM u~e patterns. TillS influen("c is 
[{ot unexpected, given that thc behavioral re~J'0me to traffic 
is mlluenced by topography and f()r(;~t canopy adjacent to 
roads (Edge and \-1arcum 1991, Rowland ct al. 2005), or 
lack thereof. In thc abSCllce of fore,;t covcr, rcstriction~ on 
vehicular access or limiting road dcmities may be necessary 
to maintain an area as effectivc elk habitat (Lyon 1983, C "Ie 
ct al. 19'17). Research in othn elk populations has suggested 
that moderate levels uf human disttHbam-e during the 
calving Sea80Jl may result ill reduced rcpwcluctive sucrc,;s 
(Phillips and Nldredge 2000, Shively et aL 2005). I Iowc1!cr, 
recent population trends in the J111 IPA (C. Frost, pn,otlJ.l 
communication) suggest that current levels of distllrbanc~ or 
displacement In the JMHPA have not resulted in reduced 

Table 2. Di;trihur;on or "a,]i<>""v-h·d dk 1,,<'utioJlS col1cned from 55 elk frum 1999 '" 2002 acre>" {he -1- dk "'~ categ,"i~, ,,{ t!le" popula{ion- bTl Inode! 
prediL[ive maf'\ /()r ,,,,,,,ner 20tH. \LmllHCf 200-1-, and wm{cr 2003-2004 in the Jack Ivtorrow Hi)], Planning Area of ,oU!hv.e'(ern \Vy"mmf;, USA. 

Qpartile 

Higb 
IVledium-high 
l,>,Tedium-low 
L,,,,· 
Total 

R72 

Summer 2003 

Elk locations 

201 
32 

9 
7 

239 

% 

" 1J 
3 
3 

100 

S"mmer 2004 Winter 2003-1004 

Elk locations ";" E!k loc~l,on" 

211 35 

" 8 
10 3 
7 3 

2-1-9 lOO 
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population performance. "Nonetheless, land-us~ changes that 
require higher road densities or increased leveJ,; of human 
disrurbance may be more difficult to mitigate in nonforested 
environment, compared with forested regions where 
security cover is more abundant. 

(l.ianagcmcilt of roads and related human dishlrbanee is an 
important consideration for managing elk populations 
(Christensen et aL 1993, Gratson and \Nhitman 2000, 
Rowland et al. 2000); and in some cases, road clo~ures have 
becn shown to decrease elk movements and increase survival 
(Cole et al. 1997). Our population-level models and 
predictive maps should improve the ability of agencies and 
industry to evaluate how furure land-usc decisiolls (BLM 
2004a) and transportation plans may affect elk in the 
]MHPA and surrounding area. For example, approximately 
two-third, of the ]MHP A is comidered to have moderate
to-high oil and gas development potential (BUv12004a). If 
or when development plans are proposed, the models could 
incorporate the proposed changes (e.g., new roads and 
vegetation loss) to generate new predictive map:; and 
illustrate how proposed development may Illfluencc wintcr 
and summer use of elk in the ]rvlHP A. Furthermore, the 
models could be used to evaluate sets of development 
alternatives by quantif):ing potential changes in terms of 
their predicted effect on high-use elk habitat. 

\Ne suggest that the development of habitat selection 
models with interpretable predictof variables, similar to 
those developed in forested regions (Wisdom et al. 1986, 
Thoma:; et al. 1988, Rowland et al. 2000, Benkobi et al. 
2004), may provide a basis for managing elk hahitat in 
nontorested environments. Our approach to identifying 
predictor \'ariables for modeling seasonal elk use in the 
]MHP A recognized that furage and cover reguirememo fOf 
elk need to be met, but we assumed that f()fage in 
nonforested environments tends to he dispersed more evenly 
than in forested habitats (McCorquodale ct al. 1991), and, 
in the ah,ence of fore,t cover, that elk rely on a combination 
of shrubs, topography, and low human disturbance to meet 
their thermal and hiding cover requirements. Thtls, we 
considered slope, aspect, elevation, distance to road, distance 
to cover, and habitat diversity to be appropriate rredictor 
variables of elk habitat me during both winter and summer. 
Additionally, because the variable~ were easy to mea8Ure, the 
model lends itself to application in other nonforested 
regions of southwestern Wyoming. 

We used a forward-stepwise model-building procedure 
(Neter et al. 1996) to estimate population-levc! coefiicients 
for winter and summer. Fitting the ~arn.e model to each of 
the n individuals and then estimating population-icvel 
coefficients can provide a valid method for obtaining 
population-level inference (Mar.duff et al. 2004, :Vlillspaugh 
et al, 2006, Sawyer ct a1. 2006). Our model validation 
suggested that both the summer and wllIter population-level 
models successfully predicted areas of high and low elk use. 
We recognized that the number of categories in thc 
predictive maps is a subjective decision and may \"ary 
depending on study objectives. 0.'"onethcless, we found that 

Sawyer et ,I. • Elk llabitat Selection 

dividing the predirtive valub into quartiles and creating 4 
categories was useful for year-tn-year and season-t()-~eason 
eOlliparis()Il~. Additionallv, our inodel '\',\lidation su(Y,ye1tc~-:' 

'_. "'''. '"" 
that the 4 categories were useful for predirting OCC\lrrence of 
elk that occupied the study area 1· J years before model 
development. 

MANAGEMENT IMPLICATIONS 
Although conventional definitions of forage (opcn meadowo; 
and clear cms) and cover (timber stamh) do nor generally 
apply to nonforested regions, our study suggests that b<l.sir 
hahitat variables such aR ,lope, aspect, elcv;J.tion, dist;J.llce to 
road, distance to shr\lb rover, and habitat diversity can 
successfully predict seasona.l habitar usc of elk III ope'] 
environments. \Ve encourage biologist~ respon<;ibk for 
managing elk populations in nOllforesrcd regions to c·ullSider 
the~e parameters in management decision,>, rather than 
relying on the traditional forage-to-covcr ratios (Thomas et 

al. 1979, 1988; \Visdom et a1. 19811) used to cvaluate elk 
habitat in forested regIOns. 
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BLM'S RETAlNED RIGHTS: HOW REQUIRING 
ENVIRONMENTAL PROTECTION FULFILLS 

OIL AND GAS LEASE OBLIGATIONS 

By 

BRUCE M. PEKi)ERY* 

There are approximately 39,000,000 acres of federal mineral estate 
in the eleven westem states subject to onshore oil and gas leases issued 
by the Bureau of Land Management (ELM). The leases grant the lessee 
the dght to extract any oil or natural gas that may be found on the 
lease. However, the leases make the grant of dghts "subject to" a 
number of reselVations of authority to the federal govemment The 
BLM lease provides that these retained rights stem from applicable 
laws; the leans, conditions, and stipulations in the lease; the Secretary 
of Interior's regulations and foanal orders in effect when the lease is 
issued; and regulations and fom/al orders issued afterward if not 
inconsistent with the lease rights granted A ELM regulation makes the 
lease subject to three further reservations of authonly: stipulations; 
restrictions deriving from specific, nondiscretionary statutes; and 
reasonable measures the BLM authorized officer might require. 
A review of these authorities shows BLM retains subst.antial right.'> 
allowing it to regulate the time, place, and manner of oil and gas 
development Development can be conditioned by regulating the timing 
of operations and the siting and design of facilities, as well as 
specification of the rates of oil and gas development and production. 
BLM' can suspend operation of leases .wd CEiII evell prohibit 
development if impacts are substantially different or greater than 
lIoanal. BLM retains the right to prevent ~adverse impacts" by requinng 

* The author is program director and a staff attorney with thu Wyoming Outdoor CounciL 
He has a B.s. degree in wildlife biology, an M.S. degree in range sciencf', and r(lceived his J.D. 
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Waterson for her a.'lIli.;;tance in g~nerating the data that appear in tlw table in this Article and 
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Article and who kindly offered helpful (and in SOllle r.a5es critical) infonnation and materials_ 
And finally, the author would like to thank Lisa Dardy McGee, a ~taff attorn"y with the 
Wyoming Outdoor Council, and Timothy J. Preso, a staff attonwy with EartQjustke, who 
reviewed a draft of this Articie and made helpful suggestions that improved it greatly_ The 
author can be reached at bruce@wyomingoutdoorcounciLorg. 
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"reasonable measures" to prevent environmental hanus. These rights 
stem trom provisions in the Mineral Leasing Act, Federal Land Policy 
and Management Act, National Environmental Policy Act; Endangered 
Species Act, Clean Ali' Act; Clean Watcr Act; National Historic 
Preservation Act; other statutes, BLM's leasing and operations 
regulations, the tel717S in the lease itself, and fOl717al orders such as BLl! 
Resource Management Plans, Onshore Oil and Gas Order Number 1, 
Executive Orders, and Secretarial and Department of Interior Solkitor 
Orders and Opinions, all of whkh the lease is made "subject to." If BLM 
fully exercises these retained rights it can considerably reduce 
environmental disturbance due to oil and gas development on the 
public lands. Means available for exercising these retained rights 
include requiring phased or paced development, directional drilling, 
suspension of operations on leases in the interest of conservation of 
resources, unitization of leases, and a number of best management 
practices, including placing netting over waste pits to reduce wildlife 
mortality, requiring "closed-loop" drilling fluid systems to reduce 
pollution, and requiring mats to be placed on the gr01wd during drilling 
to reduce drilling impacts, to name a few. Tfds Article argues that given 
the mandatoIy, nondiscretionaJ}' nature of many of the authon·ties a 
federal onshore oil and gas lease has been made subject to, not only 
does ELM" have numerous retained rights, it in fact has all obligation to 
fully assert tilem, and several policy changes that could accomplish this 
are suggested. 
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II. OVI<;RVIEW OF THE MINERAL LEASING ACT... . ........................ 604 
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I. IN1'RODucnON 

There are large areas of the public lands in the western United States 
that are encumbered by federal oil and natural gas leases, In the eleven 
western states of New Mexico, Colorado, Wyoming, Montana, Idaho, Utah, 
Arizona, Nevada, California, Oregon, and Washington-where public lands 
are an important aspect of land usc, economic development, and social 
structure and cultme-there were 404,500,000 acres of federal mineral 
estate, and over 39,000,000 acres of that estate were subject to federal oil 
and gas leases in fiscal year 2008. L 

Given the large areas of public land encumbered by federal onshore oil 
and natural gas leases, a significant question relates to the "retained rights" 
enjoyed by the federal government in areas it has leased. This Article posits 
that the federal government has substantial retained rights allowing it to 
regulate oil and gas development in order to ensure protection of other 
resources on the lands it has leased, I define the tenn "retained rights" to 
mean powers the federal government maintains and has not ceded regarding 
public lands management when it issues an onshore oil and gas lease to a 
private party. As will be explained, the government has retained Significant 
rights to protect the natural environment, including, for example, protection 
of threatened or endangered species, prevention of air and water pollution, 
the right to regulate operations in order to conserve surface resources, the 
ability to protect historic trails and other cultural and archeological 
resources, and the right to prevent U1mecessary or undue degradation of the 
public lands, 

With respect to onshore oil and gas leasing, management of the leasing 
program and the resulting leases is entrusted to the United States Bmeau of 

I See BUREAU OF LAl\D MmlT_, U.S. DEP'T OF TIlE I"TERlOR, Plmuc LAND STATISTICS 2008 
tbLl--3 (2008), m'aiJable at httpilwww.blmgov/pubJic_land_statisticslpls08IplsJ-3_08.pdf 
[hereinafter BURF~\U OF LAND MGMT., PL'BLIC LAND STATIS'f!C'S 2008J; I:lullE.AU OF LAND MGMT., U.s. 
DEr'T m' TilE Il'TEIUOR, TOTAL NUMBI-:Il m- ACRES LEASED, http://www.blrn.gov/pgdat-aietc/ 
medialiblbhnlwo/MINERALS_REALTY_AND_RESOURCE_PltOTECTIOr-;.Jenergy/oil~_ 

statistics.Pax.16715.FiIe.daUcharC2009_02.pdf. These data do not reflect oil and gas leasing on 
tribal lands. See Bun'au of Land Mgmt., U.S_ Dep't of the Interior, f'aets About Federal Energy 
Leasing and Development, httpi/www.bhn.gov/wolstieniinfoinewsroornlEnergy_Faets_07.html 
(Ia:<t visited Apr. 18, 2010) (pointing out that nationwide the Bureau of Land Management 
manages nearly 700 miUion acres of fedeml mineral !"State). 
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Land Management (BLM) within the United States Department of Interior.' 
For purposes of this Article, I will focus on the retained rights erlioycd by 
BLM on the public lands and the mineral estate that it manages in the eleven 
western states. Because of my knowledge of and experience in the State of 
Wyoming, many of the examples that will be presented relate to Wyoming, 

BLM manages approximately 175,000,000 acres of smface estate in the 
eleven western states, as well as the above-mentioned mineral estate-;' I will 
not specifically consider leasing in Alaska in this Article because some
different legal provisions apply there, particularly in the National Petrolernn 
Reserve in Alaska, but generally the analysis presented here also applies to 
BLM-managed oil and gas in Alaska' While the focus of this Article will be 
on BLM and the lands it manages, similar lines of reasoning and the 
conclusions that will be presented here also apply to the over 158,000,000 
acres managed by the United States Forest Service (Forest Service) in the 
eleven western states because similar leasing rules apply on those lands." 
For purposes of this Article, I only consider federal onshore oil and gas 
leasing and leases. I will not consider offshore leasing managed by the 
Minerals Management Service under the direction of the Outer Continental 
Shelf Leasing Act.' 

In the following sections, I will fIrst describe the Mineral Leasing Act' 
and the onshore oil and gas leasing system it created. I will then discuss the 
terms and conditions of BLM onshore oil and gas leases with an eye toward 
what those provisions mean relative to BLM's retained rights. Following that 
is a discussion of the retained rights BLM erlioys under applicable laws, 
lease tenns and conditions, regulations, and other authorities a BLM oil and 
gas lease is made "subject to." Then I will consider general doctrines of 
contract law that may also help defme BLM's retained rights. Following that 
is a discussion of issues that might limit BLM's exercise of its retained rights, 
such as Fifth Amendment takings claims. Last, I will consider means by 
which BLM could exercise its retained rights and policy changes it could 
make, and then argue that not only docs BLM enjoy substantial retained 
rights, it also has an obligation to assert them. 

2 See43 C.F.R pts. 3100, 3160 (2008) (p«'senting BLM's onshore uil and gas leasing and oil 
and gas operations wgulations). 

3 SeeBUREAU OF LAND MGMT., PUBUC LANll STATISTICS 2008, Sllprnnot~ 1, tbl.l-3. 
4 See Bureau of Land Mgmt., US. Dept of t.he Interior, BLM-Alaska Energy Prognun, 

http://www.blm.gov/aklstlrn/proglenergy.html(last visited Apr. 18,2010) (presenting infurmation 
on ELM oil and gas leasing in Alaska). 

5 The Forest Service must consent to leasing on its laruls, although BLM COIlducts thc 
actual leasing. See Mineral Leasing Act, 30 US.C. § 226(h) (2006) (providing that leasing by t.he 
Sf'<'retary of the Interior on ~'orest Service lands cannot ()(,,,ur over the objection of the 
Secretary of Agriculture); 43 C.F.R § 3101.7-1(<;) (2008) (same); 36 C.F.R. §§ 228,100-.116 (2009) 
(presenting !he Forest Service's oil and gas resource regulations). 

6 43 U.S.C, §§ 1331-1356 (2006). For a description of !he Mine,<ils Management Semce's 
offshore leasing program, see Minerals Mgmt. Sorv., U.S. Dep't of !he Interior, Offsho«' Energy 
& Minerals Management, http://www.nuns.gov/offshore (last visited Apr. 18, 2010). 

7 30 U.S.C. §§ 181-287 (2006). 
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Mineral Leasi g of federally oWned oil an . 
Provision for %~~ of 1920.

8 

The leasing syste: i~as : governed by the 
marked deP<lrtur L es to be paid on ProduCed rru::s blished, including 
1872 ' whe . e rom the provisions under th G erals, repreSented a 

' re DUneraIs and th e eneral Mini La 
granted to the e eXclusive right to Possess' ng W of 
public lands'" Thfirs]t P~Ospector able to "locatert a " ~on ~f~e l:md were 

. e easmg system established b ~ ua Ie nuneral on 
many norunetalliferous nun· ea!. y the Mmeral Leasing Act for 

r s proVIdes fa '. 
governmental control and regulati f' r. a SIgnificant increase in 
Compared to the self-initiated sy o~ 0 rnmeraI diSPOSition and development 
applies to hardrock minerals sUSCh

ill un,~er the ,General Mining Law that 
[and] copper. ~lI as gold, silver, cinnabar, lead, tin, 

Subject to enumerated exceptions the Mineral Le . . 
that deposits of coal, Ph~s'phate, sodi~, potassium, oil, ~~gh~~~ :;soo~~t:: 
or g~, "and lands c~ntainm~ such deposits that are owned by the United 
States, shall be subJect to dISPOsition in the fonn and roO""e P ·d d b 
this h ~12. ...u, r roVI e y 

c apter. The Act establishes qualifications for holding an oil and gas 
lease, establishes limits on the aggregate acreage of lease holdings allows 
for cancellation and forfeiture of leases, allows for necessary rules and 
regulations to be prescribed, provides for royalties and other income to the 
government and dispOsition of the moneys received, prescribes the 
maximum size of individual leases and lease tenn lengths, and makes many 
other provisions. 13 

Most significantly for Purposes of this Article, section 17 of the Mineral 
Leasing Act provides for leasing of oil and gas. Section 17(a) deelares that 
"[alII lands subject to disposition Wlder this [Act] which are known or 
believed to contain oil or gas deposits maybe leased by the Secretary [of the 
Interiorl·~14 Section 17(b) then provides for a competitive leas~ syste~ via 
oral auction where parcels are leased to the "highest responsible qualified 

8 fd 
g 30 U.S.C. §§ 22-24, 26--30, 33--35, 37, 39-43, 47 (2006). 

10 !d. § 29. 
11 fd § 23. 
12 30 U.S.C. * 181 (2006). 

13 Jd. §§ 181, 184(d), 188--189, 191, 226(b)-{c). f \llllcrous courts have held that the 
14 Jd. § 226(a) (emphasis added). In a line 0 cases, n ..... the Secretary of the Interior's 

. . the first instance L'I a deciSion Wh."m 
decision to Issue a lease ill. 80 US I 4 (1965). United States ex reI. McLennan v. 
discretion. See, e.g., Udall v. Tallman, 3 .. ', k 771 F 2d 460, 463 (10th Crr. 1985); 

Wilbur, 2.B3 U.s. 41~, ~17 (1931~5M~7o~i~ VCir~I~75); Due~ing v. Udall, 350 ~'.2d 748, 750 
McTiernan v. ~rankli~, 508 F.2d: 7 2004). But see Mountain States Legal Fou~d. 
(D.C. Cir. 1965); Cont I Land Res., 162 I.B.LA li98~ (finding that d"lay in processing leasmg 
v. Hodel, 668 F. Su.

pp
. 14~, 1474 ~D:b~yo·.thdmWai of public lands); Mountain States Legal 

proposals can constitute an unpemussl e WI W 1980) (same). [n Bob MaISllaJl AJlulRCC ~ 
Found. v. Andrus, 499 F. Supp. 383, 391 CD: yo. s Court of Appeals for th" Ninth Cir('Ult 
Hodel, 852 ~'.2d 1223 (9th .Ck 1988), the t:.nt'.tedt~:;-u,drawa1s.ld. at 1229--30. 
declined to follow the holding In Andrus re a Ive 
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bidder."" If no qualified bids are received at competitive auction, lease 
parcels become available for sale noncompetitively." Under the provisions 
for noncompetitive leases, "the person first making application for the lease 
who is qualified to hold a lease under this [Act] shall be entitled to a lease of 
such lands without competitive bidding. "" In addition to specifying the 
leasing system, section 17 also makes several provisions related to 
environmental protection." 

This system where leases are first offered at competitive auction before 
becoming available for noncompetitive sale is relatively new. It was 
established on December 22, 1987, when the Federal Onshore Oil and Gas 
Leasing Reform Act (FOOGLRA)" was enacted. This law is codified in 
several sections of the Mineral Leasing Act and elsewhere, but the most 
important amendments for purposes of this review were the amendments to 
subsections 17(b) through 17(h), which deal with the leasing provisions that 
have been mentioned and environmental protection measures that will be 
described in more detail below." Prior to FOOGLRA a different leasing 
system existed. 

Under the pre-FOOGLRA system, competitive leasing only occurred if a 
lease was in a "known geologic structure" (KGS)." Otherwise, if the lands 
were not in a KGS, a lease could be acquired on a noncompetitive basis." 
The noncompetitive system allowed for two ways to acquire a lease. 
The first was an over-the-counter purchase based on a first-come, frrst
served system.'" The second was based on a lottery system called "SIMO."'" 
Over-the-counter leases were available if the land was not in a KGS, had 
never been leased, and the lands had not received bids in the lottery 
system.t

' The lottery system was utilized for lands not in a KGS but where 
the lands had been previously leased." 

This pre-FOOGLRA leasing system turned out to have a munber of 
problems. BLM had difficulty defining KGSs, which lead to uncertainty and 

15 30 U.S.C. § 226(b)(I)(A) (2006). 
16 Id 
17 ld. § 226{{")(1). 
18 ld. ~ 22G(f)-{h). 
19 Fedeml Onshore Oil and Gas Leasing Rcfunn Act. of 1987, Pub. L. No. 100-203, 101 Stat. 

1330-256 (codified as anlended at 30 US.C. ** 195, 226-3 (2006». 
20 30 UB.C. § 226(b)-{h) (2006). 
21 Act of Feb, 25, 1920, ch. 85, * 17, 41 Stat, 437, 443 (1920) (current version at 30 U.S.C. 

§ 181(b) (2006». 
22 Act of Aug. 8, 1046, ch. 916, * 3, 60 Stat. 950, 951 (1946) (current version at 30 U.S.c. 

§ 181(c) (2006». 
23 4 GEOilGE CA."'-ERON COGG!r-;s & RoilERT L. GUCKSMAN, PuilUC NATL:RAL RESOURCE~ LAw 

§ 39:2. at 39-6 (2d cd. 2010). 
24 ld at 39-6 to -7. "SIMO" stands for "simultaneous lease drawing," but according 10 BLM 

officials the abbreviation is really a shortened reference to ·simultaneous." Te!{'phone Interview 
with William Gewecke, Petroleum Eng'r, Minerals & Realt:y Mgmt., Bureau of Land Mgmt.. 
(Nov. 12,2(09). 

25 Patricia J. Beneke, TIle H'derai Onshore Oil and Gas Leasing RefiJnn Act of 1987.
A LegisJat.ive History andAnaJysis, 4 J. Mr.<. L. & POL'y 11, 15 (1988)-

25 ld 
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abuse, and outright fraud and speculation occurred in the noncompetitive 
lottery system:" It was these problems that led to the enactment of 
FOOGLRA and the creation of the modem leasing system where competitive 
leasing is the general rule and noncompetitive leasing only occurs when a 
qualified bid is not received at a competitive lease sale." The pre-FOOGLRA 
leasing system, problems that developed under it, and the resulting 
enactment of FOOGLRA are ably described in three law review articles" and 
in the leading case of Arkla Exploration Co. v. Texas 011 & Gas Corp,"" 

The significance of the pre-FOOGLRA versus post-FOOGLRA leasing 
systems is that oil and gas leases have been issued tmder two distinctly 
different systems, one in existence before 1987 and one after. However, 
according to officials with BLM there have been no differences in the terms 
of a competitive versus a noncompetitive lease, whether issued pre- or post
FOOGLRA 31 There has been only one lease form in use at any particular 
time:'" Thus, when the provisions of BLM leases in use during different time 
periods are discussed below in an effort to discern BLM's retained rights, 
there will be no need to distinguish between competitive- and noncompetitive
issued leases, or-for purposes of ascertaining BLM's retained rights-a need 
to distinguish between pre- versus post-FOOGLRA leases." 

Ill. THE FEDEIIAL ONSHORE OIL AND GAS LEAsiNG AND DEVELOPMENT PROCESS 

A. The Stages of BLM Oil and Gas Planning, Leasing, aud Development 

The BLM onshore oil and gas leasing and development process for 
federally owned oil and gas is comprised of five steps or stages. These 
include land-use planning, leasing, exploration, full field development, and 
filing an application for pennit to drill (APD).''' 

27 fd. at 17-25. 
28 Jd. at 35-37. 
29 See gencr.llly id at 11; Thomas L. Sansonetti & William R. Murray, A Prillk"I on tilf' 

FederoJ Onshore 011 and Gas Leasing Rf'fonn Act of }987 and Its Regulations, 25 LA:-ID & WATER 
L. REv. 375 (1990); Abraham E. Haspel. Dn/ling for Do/lars: The New and hnproved FcderoJ Oil 
Lease Progranl, REG., Fall 1900, at 62. 

30 734 F.2d 347 (8th Cir. 1984) (detemlining that KGS detenninations on the Fort Chaffee 
Military Reservation in Arkansas were arbitrarily constrained, allowing lands to be 
inappropriately leasccl on a noncompetitIVe basis in an area with strong conlpetition for 
productive oil and gas propl'.J"tles). 

31 Telephone Intt'rview with Julie Weaver, Chief, Braru:h of fluid Minerals Adjudicat.lOn, 
Wyo. State Office, Bureau uf Land Mgmt. (Oct. 15,2009). 

32ld 
32 [d. Accordlng to Ms. Weaver. in older leases there can be some diffErences in rental 

provisions when a lease was in a KGS or in a unitized field, and sometimes diff('rent royalty 
provisions can apply. Id. But there are no difference>; m the environmental protection provisions 
in compMitive VEl>5US noncompetitive lEases or in pre- versus post-FOOGLRA leases. ld. 

'J1 In New Mexico ex reI Richardson v. Bureau of Land Mi,'II,t (Richard.wm), 565 F.3d 6B3 
(10th Cir. 2009), the United States Court of Appeals for the Tenth Circuit construed the BLM oil 
and gas deVElopment proeess as being comprised of thret' stages: land use planning, leasing. 
and filing an APD. Id at Ga9 n.l. 716. However, I believe the five-step process I describe 
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L Land-Use Planning 

Step one is land-use plarming, the development of BLM Resource 
Management Plans (RMPs). BLM land-usc planning is required under the 
Federal Land Policy and Management Act (FLPMA)." At this stage, lands 
that will be available for oil and gas leasing arc identified, and limitations 
that will be applied to leasing, including applicable stipulations, are 
specified."" In Wyoming, there are ten BLM field offices and each has an RMP 
in place." Other western states also have a number of field offices and most 
operatc under the guidance of an RMP." Under many of the RMPs in 
Wyoming, much of the land lillder the direction of the field office is available 
for oil and gas leasing, and this is generally true elsewhere in the West."" The 
development of an RMP requires compliance with the National 
Environmental Policy Act (NEPA)"" and is therefore accompanied by 
preparation of an envirorunental impact statement (EIS)." 

2. Leasing 

The next stage in the oil and gas leasing and development process on 
BLM lands and mineral estates is the leasing stage. At this stage leases are 
first offered for sale at competitive auctions and then arc available 

captures the nuances of the oil and gas leasing and development process; moreowr, th<" court 
did note that "exploring" needed to occur. fd at 689 n.!. 

30 43 U.S.C. §§ 1701-1785 (2006); see id. § 1712 (presenting FLPMA's planning 
n,,!uirements); 43 C.~'.R pt. 1600 (2008) (presenting BLM'~ regulation~ implementing FLPMA'~ 
planning requirements). 

36 Richardson, 565 F.3d at 689 n.t. 
37 The RMP for a BLM field office can be found on that field office'" web~lte. ~'or example, 

the RMP for the Pinedale, Wyoming field office can be found on that field office'" website. 
Pinedale Field Office, Bureau of Land Mgmt., Record of DecisioniApproved RMP, 
http://www.blm.govlwy/sUeniprogr ... msiPlanningfrinpsipinedalc/rmLannp.htm) (last visited 
Apr. 18,2010). 

3B Sec, e.g, Bureau of Land Mgmt., U.S. Dep't of the Interiur, Arizona Resource 
Management Plans, httpJ/www.blm.gov/,wstJeniinfainepalenvi!"onmentaUibnuy/arizona_rcsource_ 
managemenLhtml (llli!t villited Apr. 18,2010) (providing draft and final RMP~ for the Arizona 
state office). 

39 See, e,g., Pi]>;EDALE ~jELD OFFICE, BUlIEAU at' LAND MG:>!T., U.S. DEP'T OF TIlE INTERIOR, 

RECORD OF DECISIO!>" AND APPROVED PmEDALE RESOURCE MANAGEMENT P!.A:-< 2-1 tbl.I-1 (2008), 

available at http://www. blm.gov/pgdataletc/medialiblb!mlwy/programs/planninglm\psI 
pin€'dalelrod.Par.45058.File.datlO5 _RecortCoCDecision_and....Appwved_Pmedale_RMP.pdf; id. 
map 1-3, ;;",.mabie ;;t http://www.blm,gov/pgdataietc/medialiblblmlwy/pwgrams/planningi 
rmps/pinedaleirodimaps.Par,50090.File.daU03_Mapl.Q3.pdf, Areas available for lease ('an be 
examined using Ow G('oCommunicator tool at Bureau of Land Mgmt. & U.S. Forest Sen'., 
U.S. Dep't of the Interior & U.S. D<"p't of Agric., GeoCommunicator Home, 
http://www.geocommunicator.gov(lastvisitedApr. 18,2010). 

40 National Environmental Policy Ad of 1969, 42 U.S.C. §§ 4321-4347 (2006). 
41 See id § 4332(2)(C) (2006) (requiring preparation of an EIS when a federal action may 

significantly affect the quality of the human environment); 43 C.F.R. § 1601.0-6 (2008) 
("Approval of a resource management plan is considen.>d a major Federal action significantly 
affec1ing the quality of the human environment. "). 
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noncompetitively if a qualified bid is not received at the competitive sale." 
After an acceptable offer is received, and assuming there are no protests that 
delay the leasing process, a lease is issued.41 As has been recognized in 
numerous court and administrative decisions, the leasing stage is crucial 
because it represents an "'irreversible and irretrievable comrnitment[] of 
resources'" due to the developed rights granted by a federal onshore oil and 
gas lease, and thus compliance with NEPA is required prior to issuing a 
lease, at least when the lease does not contain a stipulation specifying there 
will be no surface occupancy of the leasehold.;; This issue will be discussed 
in more detail in Part VII.D. 

3. Exploration 

Once an oil and gas lease is issued, the next step is often exploration to 
determine if there are likely to be valuable oil and gas deposits on a lease. 
BLM has developed regulations that govern exploration, and exploration 
projects are also subject to NEPA." In general, at least in Wyoming, 
exploration projects are approved by preparation of a NEP A environmental 
assessment (EA), not a more detailed EIS." Sometimes a leaseholder does 
not engage in exploration and proceeds directly to drilling a "wildcat" well, 
so called because the well is drilled in an area where the potential for 
production in paying quantities is uncertain." 

4. F'ull-Field Development 

If it becomes apparent that oil and gas may be present in an area and 
that a number of wells are likely to be drilled, the process enters what is 
called the project level stage. This stage is also sometimes called the 
"full-field development" stage."'" NEPA applies to this level of activity 
because of the BLM approvals required before development can occur, and 
often an EIS is prepared (sometimes an EA is prepared for smaller fields or 

42 Beneke, supI;'Inote 25, at 43. 
43 See inli"anotes 75-81 and accompanying text (discussing lease protests), 
44 SC"t.\ e.g., Sierm Club v. P{'te:son, 717 F.2d 1409, 1414 (D.C. Cir. 1983) (quoting Mobil Oil 

Corp. v. Fed. Trade Comm'n, 562 F.2d 170, 173 (2d Cir. 1977)) (holding that issuing an oil and 
gas lea15e without a no surface occupancy stipulation r",presents an irr",ve"lible and irretrievable 
conunitment of resources, which requires compliance with NEPA); Richardson, 565 F.3d 683, 
718 (10th Cir. 2009) (same); Conner v. Burford, 848 F.2d 1441, 1449-50 (11th Cir. 1988) (same); 
Ctr. for Native Ecosystcm~, 170 I.B.L.A. 331, 344-45 (2006). These and other cas!'" will be 
discussed in Part VII.D, mha. 

45 43 C.F.R. pt. 3150 (2008). 
46 See 40 C.F.1t. §§ 1501.3-.4, 1508,9 (2009) (presenting Council un Environmental Quality 

rcgulatium; governing when to prepare an EA versus an EIS and requirements for th",s~ two 
types of documents); id. pt. 1502 (2009) (same). 

47 &eGates Rubber Co. v. Comm'r, 74 T,C. 1456, 1460 (1980). 
48 Rocky Mountain Oil & Gas A<>s'n v, Watt, 600 F.2d 734, 742 (10th Cir. 1982). 

1123



GAL,PEliDEHY.DOC t>I"~Of~OiO 9:05PM 

20101 RETAINED RIGHTS ON PUBlJC LANDS 609 

drilling projects)." There have been a number of full-field development EISs 
prepared in Wyoming in recent years, including, but by no means limited to, 
analyses of the Jonah Infill project, the Pinedale Anticline project, the 
Atlantic Rim project, and coal bed methane development in the Powder 
River Basin; these EISs can be reviewed on BLM field office websitcs.~) 
Approval of these prOjects through the "record of decision~ that 
accompanies an EIS can allow for the drilling of thousands of wells."l 
Similar full field development EISs in environmentally significant areas have 
been developed in several of the other western states in recent years, such 
as the Roan Plateau project in western Colorado." 

5, Application for Pennit to Drill 

Finally, the last stage in the oil and gas development process on BLM 
lands and mineral estates is called the APD stage. Under ELM's regulations, 
no well can be drilled until an APD has been approved.'" Up until now, no 
actual surface disturbance has occurred (other than the relatively limited 
disturbance associated with exploration), but after the APD stage, drills can 
begin to dig into the grOlmd.''"' The APD stage also implicates NEPA, and in 
many cases an EA is prepared as part of the APD approval to ensure 
envirorunental concerns are considered and mitigated on a site-specific 
basis."" However, since passage of the Energy Policy Act of 2005,'''' 

49 See National Environmental Pulicy Act of 1969, 42 U.S.C. § 4332(2) (2006) (making NEPA 
applicable to all federal agencies, of which BLM is one); id. § 4332(2)(C) (requiring an EIS for all 
federal agenq actions significantly affecting the quality of the human environment). 

50 See, e.g., BUREAU OF LAND MG}lT., U.S. DEP'T OF THE INTERIOR, RECORD Qt. DIX1S10N l''0R 
TIlE JONAH INF1LL DRIllJNG PROJECT: ENVTROSMENTAL I}If'ACT STATEMENT 1 (2006), available at 
http://www.bhn.govlpgdataletcimcdialiblblmlwylinfonnationINEPNpfodocsijonah.Par.5187.File.dati 
OOrod2.pdf [hereinafter BUREAU OF LAND MG~T., JONAH INFlU. ROD] (approving 3100 wells); 
BURF..AU OFLAND MGMT., U.S. DEP'T 01<' TIlE I:'ITERlOR, RECORD OF DECISION; FINAL SUPPLEMENTAL 
EM1ROSMENTAL IMPA{."'"]" STATEMEST FOR THE PNEDALE Al>TlCUSE OIL AND GAS EXPLORATION AND 
DBVt;LOl'MENT I'ROJrX:r 4 (2008), availiwlt .. al http://www.blm.gov/pgdataietcimedialiblblm/wy/ 
infommtionf!l.'EP A!pfodocsianticlin(>/rod.l'ar.50775.~'ile .datiOOROD. pdf [hereinafter BUIIEAU 
OF LASD MGMT., PTl>EDALE Al>T1CUNE ROD] (approving 4399 wells); BUREAU OF LAND MG'IlT., 
U.S. DEP'T OF TIlE INTERIOR, RECOHD OF DECISION: ESVlHON}lENTAL IMl'ACT STATEMENT FOR 
TllE A'fLA]>;TIC RIM NAITRAL GAS FlEW DEVE[J)P~ENT PROJECf 1 (2006), available at 
http;/lwww. blm.gov/pgdataietcirnedialib/blm/wy/informationINEP AlrfodocsJatlantic_rim/rod. 
Par.46558.~'ile.datIROD.pdf [hereinafter BUREAU OF LAND MUMT., ATLAl>TIC RIM EIS] 
(approving approximately 2000 wells); Bee a1.'>o Theodore ROOS('V(llt Com!!'rval.ion P'ship v. 
Salazar, 605 ~' Supp. 2d 263, 269 (D.D.C. 2(09) (deciding in a challenge to the Atlantic Rim 
project that BLM did not violate NEPA or ~'LPMA). 

51 Seesupronote 50. 
5.2 See BUREAU OF LAsn MG'oIT., U.S, DEP'T OF TIlE 1I>,El/101<, I~~;CORD Qt' Dl-;C1S10l' ,'OR TIlE 

DESIGMTION OF AREAS OF CRmCAL ENVIRONMENTAL CONCERN FOR THE ROAN PLATEAU: RESOURCE 
MANAGEMENT PJ.A.'1 AMENDMEl\"T A."l1J El\'VTRON}lESTAL I}If'AL"T S'rA1"f;m:NT 1 (2008), av;;uJabJe at 
httpJIwww.blm.gov/pgdata/etclmediaJiblblrnlco!programslland_u~e-plarmingfrmpiroan..l,laWaui 

dc}("ument.<:;. Par.3928.File.datiFinalRoanRODIC3 _13_08.pdf. 
53 43 C.F.R. § 3l62,3-1(c) (2008). 
54 Id. 
55 See S. Ut.ah Wilderness Allian('e, 1591.B.L.A. 220, 224 (2003). 
56 Pub. L. Ko. 109-58, 119 Stat. 604 (codified primarily in scattered sections of 42 U.S.c.) 
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~categorical exclusions" from NEPA compliance at the APD stage have been 
available in many cases, and NEPA compliance at the APD stage has been 
made less rigorous."" In addition to complying with NEPA, the Mineral 
Leasing Act provides that when an APD is filed, BLM: must provide notice to 
the public of the proposed action.'''' 

The outcome of this multistage oil and gas leasing and development 
process can be substantial envirorunental disturbance, such as the 
thousands of wells that have been planned and drilled in Wyoming's 
Pinedale Anticline and Jonah fields, and in the Powder River Basin."" Similar 
levels of activity are apparent in other parts of the West, such as in the 
li'arntington area in New Mexico, the Piceance Basin in Colorado, the Uinta 
Basin in Utah, and in Montana's portion of the Powder River Basin.'"" It is this 
Article's premise that to prevent substantial envirorunental harm in these 
and many other envirorunentally significant areas, it is crucial that BLM: 

57 8ec 42 U.S.C. § 15942(a), (b)(1)-(4) (2006) (presenting the Energy Policy Act of 2005's 
categorical exclusions). In September 2009, the United Stat",,,, Govf'mlnent Accountability 
Officf' (GAO) released a report entitled EIlCtgy Pulky Act of 2005: Greater Clarity .Veeded to 
Address Concerns witiJ Categorical Exclusions for Oil Nld Gas Development Under Sectioll390 
of tlJe Act US. GOY'T ACCO\;NTADIUTY OFFICE, ENERGY Pouey ACT OF 2005: GRF...,\TElt ClARITY 
NEEDED TO ADDRESS CONCERNS WlTIl CAlEGORlCAL ExCLVSIOt;8 FOR OIL AND GAS DEVELOPMENT 
UNDER SECTION 390 OF TIlE AcT (2009), available at http://www.gao.gov/new-itemsld09872.pdf. 
Th", GAO found that 6100 out of22,000 APDs, or 28%, that had bem filed between 2006 and 2008 
were approved via categorical exclu~ion from NEPA. Jd. at 12. Categorical exclusions were also 
used in another ll50 instances. Jd at "Highlights" (unnumbered pagel- Th€' GAO also found that 
the use of categorical exclusions often was not in compliance with section 390 of the Energy 
Policy Act or BLM guidance on the use of categorical exclusions. Jd at 23. The report 
reconunends that Congress take action to amend section 390 so as to clarify certain key tcnns, 
and that BLM take interim action to provide b",tt",r overnight and guidance on th'" use of 
categorical exclusions. Jd. at 53. BLM indicated to the GAO that it will take inUTIediate steps to 
ensure the use of section 390 categorical exclusions arc consistent with the Energy Policy Act 
of 2005 and BLM guidance. Jd at 54. The ~'orest Service has also adopted a categorical 
exclusion from NEPA for oil and gas development projects. 36 C.F.R. § 220.6(e)(17) (2009). This 
categoricalf'xclusion is not based on the Energy Policy Act of 2005 categorical exclusions and 
is a separate Forest Service policy. See National Environmental Policy Act Procedures, 73 Fed. 
Reg. 43,084, 43,090--91 (July 24, 2008) (codiflCd at 36 C.F.R. pt. 220). Issues related to Energy 
Policy Act of 2005 categorical exclusions will be eonsidenld furthcr mfra in the text 
a<:companying notes 221-23. 

58 .Mineral Leasing Act, 30 US.C. § 226(1) (2006). 
59 See W. Org. of Res. Councils v. Bureau of Land Mgmt., 591 F. Supp. 2d 1206, 1208 

(D. Wyo. 2008) (reviewing a BLM decision to allow up to 51,000 coal bed methane wells in the 
Powder River Basin); BUREAU Qt' LA.'<D MGMT., JO:.;rAII INF1LL ROD, supra. note 50, at 1; BURF~\t: or' 
LAND MGMi., PINBilALE ANTICU)';E ROD, suprdnote 50, at 4. 

GO S,,'!' S. Utah Wilderness Alliance, 177 LB.L.A. 284, 284---{!5 (2009); Uas UaUlering 
Agreeme1lt ill Powder River Basin: Coal Bed MpLhane Prr-!i"'ct Rpached Between 
Pellll8CO Energy and 'J'ransMontaigne Uni~ Bear Paw EIlergy Inc., Bus. WIRE, Mar. 24, 1999, 
http://findarticles.com/piarticleslmi_mOEIN/is_1999 _March_24/ai_5419165 7 (last VIsited 
Apr. 18, 2010); Press ReJ",ase, Nat1 Trust for Historic Pres., Coalition Applauds 
Bureau of Land Management for Withdrawing Eight ParceL~ of Land Near Chaco Canyon, New 
Mexico from Oil and Gas Lease Sale (Oct. 9, 2009), http://www.preservationnation.orglabout
uslpress--centerlpress-releascsl2009/coaJition-applauds-bureau-of.html (Iast visited Apr. 18, 2010); 
ExxonNiobil, Colorado: Piceance Basin, http://www.cxxorunobiLcom/corporatelener8Y---p!"Qject_ 
piceance.aspx (last visited Apr. 18, 2010). 
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recognize the retained rights it still enjoys despite having issued an oil and 
gas lease and regulate this development accordingly, 

B. The ELM Onshore Oil and Gas Leasing Process 

Numerous provisions that govern oil and gas leasing can be found in the 
Mineral Leasing Act and in BLM:'s oil and gas leasing regulations."] 
For purposes of this Article it is not necessary to provide a detailed 
discussion of the leasing process, but some relevant provisions will be 
mentioned in this section. A user-friendly description of the leasing process 
can be found on the BLM website.'~ Infonnation on particular lease sales can 
be found on BLM: state office web pages.'" 

As mentioned, there are two means by which BLM: can offer onshore oil 
and gas leases. Leases must first be made available for sale at a competitive 
oil and gas auction, which are held at least quarterly."" If no legally sufficient 
bids are received at the competitive sale, BLM: can then make the leases 
available on a noncompetitive basis.'''' Leases not sold at a competitive oil 
and gas lease sale remain available for noncompetitive leasing for a period 
of two years after the competitive lease sale."" 

The maximum size of a competitive lease parcel is 2560 acres (different 
limits apply in Alaska) and the maximum size of a noncompetitive parcel is 
10,240 acres."7 The primary tenn of a lease is for ten years and the lease will 
automatically continue in force so long as there is at least one well on the 
lease capable of producing oil and gas in paying quantities, or the lease has 
been committed to a "unitized" group of leases that have at least one well 
capable of producing in paying quantities."" A lease term can be extended for 
two years if actual drilling is being diligently prosecuted prior to the end of 
the primary tenn."" 

The annual rental on a lease is $1.50 pcr acre, or fraction thereof, for 
the first five years of the lease and $2.00 per acre thereafter.'" Royalties on 
productiop must be paid at a rate of 12.5% of the value of production 
removed.'1 Royalties and other monies received are paid to the United States 
Department of the Treasury, with fifty percent of that returned to the state 

61 30 u.S.C. § 226(a}{IJ) (2006); 43 C.F.R. pt. 3100 (2008). 
62 Bureau of Land Mgmt., U.S. Dep't of the Interior, Oil and Gas, http://www.blm,gov/wo/sti 

en/progienergy/oiCand...,gas.htrnl (last visited Apr. 18, 2010); see also Sansonctti & MllJHIY, supra 
note 29, at 385-403 (discussing among other things, the leasing process). 

63 See, e.g., Bureau of Land Mgmt., U.S. Dep't of tile Interior, Competitive Lease Sale 
Notices & Results, http;//www.blm.govlwy/st/eniprogramsienergy/Oi'-and_Gas/Lcasing.hlml 
(last visited Apr. 18, 2010) (presenting Wyoming oil and ~ le~e sale infoonatlonj. 

!l4 30 U.S.C. § 226(b)(1)(A) (2006); 43 C.F.R. §§ 311O.1(b), 3120.H to·2 (2008). 
65 30 U.S.C. § 226(bJC1)(A), (e) (2006); 43 C.F.R. §§ a110.I(bj, 3120.6 (2008). 
G6 30 U.S.C. § 226(b)(I)(A) (2006); 43 C.F.R. §§ 311O.1(b), 3120.6 (2008). 
67 30 U.S.C. § 226(b)(1)(A) (2006); 43 C.~'.R. §§ 311O.3--3(b), 3\20.2--3 (2008). 
68 30 U.S.C. § 226(e) (2006); 43 C.F.R. §§ 3107.2·1, 3107.3.1, 3110,3·1, 3120.2·1 (2008). 
G9 30 U.S.C. § 226{c) (2006); 43 C.F.R. § 3107.1 (2008). 
70 30 U.s.C. § 226{d) (2006); 43 C.F.R. § 3103.2·2(a) (2008). 
71 30 U.S.C. § 226(b)(I)(A), (e) (2006); 43 C.F.R. § 3103,3·1(a)(l) (2008). 
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where the oil or gas was produced." In addition to rent and royalties, 
bonding is required prior to conducting surface disturbing activities to 
ensure compliance with lease terms and reclamation and restoration of 
impacwd lands.7

• Bonding must be in an amount not less than $10,000 per 
lease or, in lieu of that, statewide bonds of $25,000 or nationwide bonds of 
$150,000 can be posted." 

Generally, BLM "Will issue a lease to a successful bidder after it receives 
the bid fonn and all money due." A lease is effective the fIrSt day of the 
month following the month in which B1M signs the lease, although there are 
provisions allowing for the lease 10 be effective sooner.'" However, the 
public can protest the sale of leases." If this is done-and BLM often 
receives protests of lease parcels offered for sale at auction-the lease "Will 
not be issued until the protest is resolved, which often takes several 
months." If the protest is rejected, BLM can issue the lease.,"J If a protest is 
upheld, the lease parcel will be withdrawn and fees, rentals, and bonus bids 
"Will be returned to the bidder.'" However, a BLM decision to reject a protest 
is subject to appeal to the Interior Board of Land Appeals (IBLA)." 

A B1M oil and gas lease issued as a result of this leasing process is 
made subject to a number of provisions and it also contains a number of 
terms. The next Part of this Article "Will discuss these tenus and how they 
create an array of retained rights for ELM, allowing it to regulate oil and gas 
development in order to protect the natural environment. 

N. TIlE TERMS AKD C01\DITlONS OF BLM ONSHORE OIL AND GAS LEASES 

The place to start in determining what rights E1M retains when it issues 
an onshore oil and gas lease is with the lease itself, the contractual 
agreement the government enters into when it issues a lease to a private 

72 30 U.S.C. § 191(a) (2006). 
73 43 C.F.R. § 3104.1(a) (2008). 
74 1ri. §§ 3104.2, 3104.3(a)-(b). 
75 Id. §§ 3110.4(a). 3120.5--1(a}-{b). 3120.5--2, 3120.fJ-3(a). 
76 ld §§ 3110.3-2. 3120.2-2. 
77 Id §§ 4.450-2, 3120.1-3; seealsoBUREAL' OPLAI;D MGMT., u.s. DEP'TOFTlIB INTEHlOR, NOTICE 

or' COMPl.'TITIVE OlL AND GAS LEAsE SALE, at i-ii, viii-ix (2000), availablf' at httpJ/www.blm.gov/ 
pgdata/ctc/medialibfblmlwy/program~/energylogileasingl2009.Par.62062.File.dat/I2Iist. pdf 
(presenting information on BLM's competitive oil and gas lease sale on Ikcember I. 2009, 
in Wyoming and describing protest procedures). 

78 BEREAU OF LAND MGMT., supra note 77, at vi. 
79 Id. at ix. 
80 ld. 
Bt Id; 43 C.F.R. §§ 4.41O(a), 3120.1.,1 (2008). However, an appeal to the IBLA i~ not subject 

to an automatic stay while the appeal is considered, so lease parccls can be i~sued after a 
protest is rejected even if an appeal is filed. Sf'(! Id ~ 3120.1-3 (providing that "[nJo actIOn 
pursuant to the regulations in this subpart shall be suspended lUlder § 4.21(a) of this title due to 
an appeal from a deciSion by the au\Jlorized officer to hold a lease sal,," and also providing that 
the authorized officer "may" su~pend a lease on a parcel while considering a protest or appeal). 
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party. BLM's current regulations provide that ~[allease shall be issued only 
on the standard form approved by the Director [of BLM]."" 

A. Versions of the BLM OiJand Gas Lease Form 

Over the years since the Mineral Leasing Act was enacted in 1920, BLM 
has used several lease fonus to issue leases under the pre-FOOGLRA and 
post~FOOGLRA leasing frameworks. Currently, BLM leases are presented on 
Form 3100-11, the "Offer to Lease and Lease for Oil and Gas."~' Based on 
information received from BLM's Fonus Manager in Denver, five versions of 
Form 3100-11 were used between 1984 and 2006.'" There were no earlier 
versions of the form on file. The earliest version of i"orm 3100-11 is dated 
March 1984."" Later versions dated June 1988, October 1992, February 2003, 
and July 2006 were also on me.'"' In October 2008, BLM adopted a further 
revision to Form 3100-11, and this is now the most recent version of the 
standard lease fOITrL" Thus, six versions of Form 3100-11 may apply to 
leases in existence today. 

Despite the lack of earlier versions of the lease form that are on file in 
the BLM archives, upon request I received three examples of earlier leases 
from the BLM Wyoming state office.sa These leases were issued in 1954, 1965, 
and 1971."" This sampling of older lease fonus coupled with the six archived 

82 43 C.F.R. § 3101.1-1 (2008). 

83 See B!.:REA!.: OFLA.'W MGMT., u.s. DEP'T OF I'>JTr.RIOR, FORM 3100-11, OI<"FER TO LEASr. ,\Nll 
LEASE FOR OIL AND GAS 1 (2008), aVililable at http://www.blm.gov/pgdataletdrnediaJiblblmtmtl 
blm..Jlrogramslent'rgy/oil_and...,gas/leasingflt'a5e_saJes!2009/jan.Par.6548. File.datl3100-11.pdf. 

84 Mailed Copies of Leasc Forms from Karcn Wrenn, Fonns Manag~r, Denver Office, 
Bureau of Land Mgrnt., to j{ebekah Smith (Aug. 13,2008) (on file with author). The~e fonns 
included versions publishcd in 1984, 1988, 1992, 2003, and 2006. BCREAU 01" LAND MGMT., 
US. DEP'T OF INTERIOR, FORM 3100-1I, OFFER TO LEASE A.'ID LEASE FOR OIL AND GAS (1984) 
[hcrcinafter BURBAU OF LAJ\[J MGMT., 1984 LEASE r'OItlll]; BUREAU m' LAND MGMT., U.s. DEP'T OF 
I'>JTERIOH, FOIlI\l3100-11, OFFER TO LF',.A.'3EA.'ID LEAsE FOR OIL AND GAS (1988) [h~reinafter BCREAU 
OF LAND MGMT., 1988 LEASE FoR.'\l], BUIlEAU OF LAND MGMT., U.S. DEP'T OF INTEIUOR, 
FOIlI\l 3100-11, OFFER TO LEASE ANI) LEASE FOR OIL M'D GAS (1992) [hereinafter BUREAU OF LAl\D 
MGMT., 1992 LEAsE FORM]; BUREAU OF LAI\'D MGMT., U.S. DEP'T OF INTERIOR, FORM 3100-11, OFFER 
TO LEAsE AND LEASE FOR OIL AND GAS (2003) [her~inafter BURF.JIU OF LAKO MGMT., 2003 LEASE 
~'ORM]; BCREAC OF LAND MGm., ns. DEP'T OF INTERIOR, FoRM 3100-11, OFFER TO LEASE A.'ID 
LEASE FOR OIL A1IJ!J GAS (2006) lhereinafu,r BURMl; or LA~[) MGMT., 2()(){j LEASE FORM]. 

!!5 BUREA[; OF LAI\'D MGMT., 1[J84 LEAsE FORM, supra note 84. 
86 $eesoUfces cited supra note 84. 
87 See BUREAU OF LAND MGMT., supra note 83. 
83 Mailed Copies of Leasc Fonns from Vickie Mistarka, Wyo. Stat", Office, BlU"eau of Land 

Mgmt., to author (Feb. 2009) (on file with author). These fonns induded versions in use in 1954, 
1965, and 1971. BURF.JIU 01<' LA."JD MGMT., U.S. DBP'T 01<' IKTf:RION, FOIlM 4-1158, OFFER TO LEAS]; 
AND LEAsE FOR OIL Al\"D GAS (1954) [hef{'inafier BURRA!.: OF LAl\D MGMT., 1954 LEASE FORM]; 
BVREAU OF LAND MGMT., U.S. DEP'T OF INTERIOR, FORM 4-1158, OFFER TO LEAst; AND LEASE FOR 
OIL AI\"]) GAS (1965) [hereinafter BURF..AU 01<' LAND MGMT., 1965 LEASE FoRM]; BUREAU OF LAND 
MGMT., U.S. DEP'T OF INTERIOR, FOItM 3120-19, LEASE FOR OILAKD GAS (1971) [hereinafter BCREAli 
oFLANDMGm., 1971 LEAsE FoR'>!]. 

89 See sources cited supra note 88. The 1954 least' was issued on ~'onn 4-1158 (fourth 
edition), datcd September 1953; the l005lcasc was issued on Fonn 4-1158 (ninth edition), dated 
August 1001; and thc 1971lcasc was issued on Fonn 3120-19, datcd May 1968. 
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versions of Form 3100-11 likely constitute a reasonably complete picture of 
lease forms that have been used over the years, allowing an analysis of what 
rights have been retained by BLM when it issues an oil and gas lease. 
The nine lease forms considered in this Article are on me with the author 
and are available upon request. In addition, the version of Form 3100--11 
currently in use-the October 2008 fOI1Tl-is available via the hyperlink 
referenced in footnote 83. 

Table 1: Number of Currently Active Federal Oil and Gas Leases in the 
Eleven Western States Issued During the Indicated Time Period when 

Various B1M Oil and Gas Lease Forms Were in Effect or 
Presumed to Have Been in Effect"" 

Date Lease Period of Time Lease Fonn Number of Still-Active 
Fonn Was Was in Effect or Leases in the Eleven 

Made Effective Is Presumed to Western States Issued 
Have Been in Effect DuriDll This Time Period 

September 1953 1920--1954" 4383 

August 1961 1955-1965" 1945 
May 1968 1966--February 1984" 6755 

March 1984 March 1984-May 1988'" 889 

June 1988 June 19S8-September 1992 1113 

October 1992 October 1992-January 2003 1l,442 

February 2003 February2003-June2oo6 13,S19 

July 2006 July 2006-September 200S 6460 
October 200S October 2ooS-Present 1524 

TOTAL 4S,342 

Working from these lease forms, I have assessed the number of leases 
that are currently active in the eleven western states that were issued in the 
time periods when the various versions of the leases were in effect or when 
it is presumed the lease forms were in effect-i.e., the 1954, 1965, and 1971 
lease examples have presumed periods of effectiveness; the period when a 

00 ld 

91 The time period the lease is presumlo'd to have b~en in Io'ffeet is ba.~ed on an example of a 
lea&! that was L'lSued on July 9, 1954, provided by the BLM Wyoming state office, This leas", 
form is dated September 1953, but it is assumed snnilar lea.~"'s W",fI.' in effect from the 
enactment of the Mineral Leasing Act in 1920 through the date of this lease, 

92 The time period the lease is presumed to have been in {'ffed is bas~d on an example of a 
lease that was issued on January 20, 1965, provided by the BLM Wyoming stat", offie",_ This lease 
form is dated August 1961, but it L" assumed similar leas",s were in effect from the date of the 
1954leao;;e through tht' date of this lease. 

93 The time period the lease is presumed to have been in effect is based on an exanlple uf a 
lease that was issued on March 29, 1971, provided by the BLM Wyoming state office_ This lease 
fonn is dated May 1968, but it is assumed similar leases were in effect from the date of the 1965 
lease through the date of the first lease available in BLM's archives, which is Mareh HlM_ 

94 This and the subsequent lease forms are availabl~ in BLM·s archives, so the dates this lease 
and the subsequent leases were ill effect can be determined with as'luranc", and is not presumed. 
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lease fonn was in effect is certain with respect to the six 3100-11 forms that 
have been archived since 1984. Table 1 presents thc results of this analysis.'" 

Knowing how many still-active leases were issued during the time 
periods when each version of the lease was in effect or is presumed to have 
been in effect allows an analysis of what terms and conditions of a lease 
were effective at various times and thus allows consideration of what rights 
have been retained by BLM:. While the varying periods when different lease 
forms were in effect or presumed to have been in effect makes it impossible 
to discern if there were periods of time when greater rates of leasing were 
occuning, it is apparent the majority of currently active leases were issued 
since 1984 when the best records of operative lease forms arc available. 

B. The Tenns of Federal Onshore Oil and Gas Leases 

The nine lease forms all start from the proposition that the federal 
govenunent is granting the lessee the exclusive right to fully develop any 
oil and gas that may be found on the leasehold and that any necessary 
facilities that are required to extract the oil and gas can be constructed.'"' 
The 1954 lease states, 

The lessee is granted the exclusive light and plivilege to dlill for, mine, extract, 
remove, and dispose of all the oil and gas deposits, except helium gas, in the 
lands leased, together with the right to construct and maintain thereupon, 
all . structures necessary to the full eI\ioyment thereof.'" 

The 1965 and 1971 leases make the same provision.'" Beginning with the 
March 1984 lease fonn it is stated that "[tllUs lease is issued granting the 
exclusive right to drill for, mine, extract, remove and dispose of all the oil 
and gas (except helium) in the lands described ... together with the right to 
build and maintain necessary improvements thereupon.""" This same 
language is contained in the Jillle 1988, October 1992, February 2003, 
July 2006, and October 2008 lease forms.'''' 

% These data Wf're generated from BUt's LR2000 database. Bureau of Land Mgmt.. 
US. Dep't of the Interior, Bureau of Land Managf'ment's Land & Mineral Legacy Rehost 
2000 System-LR 2000, http://www.blm.govllr2000f(last visited Apr. 18, 2010). A seareh was 

done for all eurrently active oil and gas leases within the different time frames by state in !lie 
Il western states. 

00 In addition to granting the right to develop oil and gas, the leases abo make provisions 
for other matters not directly implicating RIM's r<'tained rights relative to protection of the 
natural envirorunent. These include provisions for payment of r<",tal~. royalties, and bonus, 
among other things. See BUREAU OFLAND MGMT., supra note 83, at I. 

97 BUREAU OFLAI'>lD MGMT., 1954LEAsE FoRM, supra note 88, at I. 
98 BUaEAV OF LA.'w MGMf" 196.~ LEASE ~'ORM, 6'upra note 88, at 1; BUREAli OF LAND MGMf" 

1971 LEAsE FORM, SUPl'l1 note 88, at I. 
00 BVREAU OF LAAD MGMf., 1984 LJ;ASE FORM, 8upra note 84, at l. 

100 BCREAU Qt' LAND MGMf" 1988 LEASE FORM, supra note 84, at 1; BUREAU OF LAND MGMT., 
1992 !.EAsE FORM, supra Dott:! 84, at I; BCREAU OF LA,,'o MGMT., 2003 U:ASJ-: ~'O!lM, SUprdnotc 84, 
at 1; B1JRF.AI; OF LAND MGMT., 2006 LEAsE FoRM, supra note 84, at I; BUREAC OF LANI) MGMT., 
supra note 83, at I. The "exclusive right" to develop all of the oil and gas that might bt:! found on 
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But in all of these lease fonus the government also retains a munber of 
rights allowing it to condition development so as to protect the environment. 
In the 1954 lease form, the lease is made "subject to" the provisions of the 
Mineral Leasing Act and reasonable regulations not inconsistent with the 
terms of the lease and the provisions in the lease."" The Jessee agrees to a 
number of terms and the lessor reserves several rights. The lessee agrees 
"[t]o take such reasonable steps as may be needed to prevent operations 
from UlUlecessarily" causing or contributing to soil erosion or damaging 
forage or timber grov.1.h, polluting waters, damaging crops, or damaging 
range improvements. ",., It is also agreed that upon conclusion of operations 
the lessee will restore the surface to its former condition, and the lessor is 
permitted to prescribe the steps and restoration to be made."'·' The lessee 
further agrees that rental and royalty suspension may occur if the SecretaIy 
of the Interior finds such is necessary "for the purpose of encouraging the 
greatest ultimate recovery of oil or gas and in the interest of conservation of 
natural resolU"ces.~IO. Moreover, the lessee agrees to "plug properly and 
effectively all wells ... before abandoning the same. ~"'" Perhaps most 
significantly, it is agreed in section 4 of the 1954 lease 

that the rate of prospecting and developing and the quantity and rate of 
production from the landIS covered by this lease shall be lSubject to control in 
the public interest by the Secretary of the Int<'rior, and in the exercise of his 
judgment the Secretary may take into consideration, among other things, 
Federal laws, State laws, and regulations issued thereunder. IU'; 

The lessor also reserved the right to dispose of the surlace of the leased 
lands if not necessary for the extraction of the oil and gas and the right ~to 
dispose of any resource in such lands" if it would not "unreasonably 
interlere" with lease operations."" 

The 1965 lease provides that the lease is subject to the same conditions, 
that the lessee agrees to the same provisions, and that lessor has the same 
reserved rights. "til The 1971 lease, too, makes these provisions, but the 
agreement to not UlUlecessarily damage emunerated naturdi resources is 
expanded to include agreeing not to pollute the aIT as well as water, and to 

a lease should probably be viewed as creating a right for the l<o>ssee to <o>nsure no other entity 
seeks to develop oil and gas on a lease, not as creating rights against the govemment that could 
pwwnt it from exercising its retained rights. AJ, exclusiv{' right IS "[oJne which only the grantee 
thereof can exercise, and from which all others arc prohibited or shut out"' RLACK·S LAw 

DICTIONARY 565 (6th ed. 1990). 
101 BUREAU OFLA."\ID MGMT., 1954 LEAsE FORM, supra. note 88, at 2. 
102 ld 
IOJ ld 
104 ld 
lO5 ld 
100 ld. 
107 ld 

108 Rt:Rr>AU O~' LANO MGMf., 1965 LEAsE FORM, supra. note 88. 
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protecting fossil, historic, or prehistoric resources and other antiquities that 
are found."'" 

Beginning with the March 1984 lease form, the form takes on what 
might be called its modem form, and it will be referred to as such 
henceforth. liD Many of the provisions in the 1954, 1965, and 1971 leases arc 
continued, but often in somewhat modified form. In this modem form, 
following the statement of what the lease grants-the exclusive right to 
extract all of the oil and gas on a leasehold-there immediately follows a 
statement of what the lease is made "subject to.~ The lease states, 

Rights grante-d are subject to applicable laws, the terms, conditions, and 
attached stipulations of this lease, the Secretary of the Intertor's regulations 
and formal orders in effeet as of lease issuance, and tu regulations and formal 
orders hereafter promulgated when not inconsistent with lease rtghts granted 
or specific provisions of this lease. III 

This same statement is made in the June 1988, October 1992, 
February 2003, July 2006, and October 2008 lease forms.'" 

There are several relevant lease terms in the modern lease form that the 
rights granted to the lessee are made subject to. In section 2 the provision 
allowing suspension of royalties is maintained. But now, rather than being 
available ~for the purpose of encouraging the greatest ultimate recovery of 
oil or gas and in the interest of conservation of natural resources, ~"" this 
action can be taken when necessaIY ~to encourage the greatest ultimate 
recovery of the leased resources, or [as] is otherwise justified.~]]· 

The agreement to allow the Secretary of the Interior to specify the rate of 
development is maintained but is slightly modified in section 4 of the 
modem lease forms: ~Lessor reserves right to specify rates of development 
and production in the public interest ... if deemed necessary for proper 
development and operation of area, field, or pool embracing these leased 
lands.~I" In section 7 of the modem lease forms it is stated that if the 
impacts from mining "would be substantially different or greater~ than 
normal, "lessor reserves the right to deny approval of such operations.~]]·· 

109 Bt:REAU OF LAND MGMT., 1971 LEASE FoRM, suprd note 88, at 2. 
110 .'ke. BURE.. ... UOF LAND MGMT., supra note 83. 
III BUREAU OFi.A:-<D MGMT., 1984 LEAsE FORM, supra note 84, at 1-
112 BUREAU OF LAND MGMT., 1988 LEAsE FORM, supra not", 84, at 1; BUl!t;AU OF LA."<D MGMT., 

1992 LEAsE ",,'ORM, supra note 84, at 1; Bt;REAU OF LAND MGMT., 2003 LEAsE FO[.!M, supra note 84, 
at 1; BUREAU OF LA."ID MGlIIT_, 2006 LEAsE FORM, supra no\.{> 84, at 1; Hl"REAl" OF LAND MGMT., 
wpra note 83, at 1, 

113 Sec, (I.g., Bt·REAl" O~' LAND MGMT., H171 LEASE ~'Olt:l:l, supra note 88, at 1. 
114 BUREAU OF LAND MGMT" supra note 83, at 2. 
115 BUREAU OF l..ANTl MGMT_, 1984 LEAsE ~'ORM, supra note 84, at 2; BUREAU OF LAND MGMT., 

1988 LEAS" FORM, supra. note 84, at 2; Bt·REAU OF LA."<D MGMT., 1992 LEAsE FORM, supm note 84, 
at 2; BUREAU OF LAND MG:I:IT., 2003 LEAsE ~'ORM, supra note 84, at 2; Bl"REAl" OF W.KfJ MGMT .• 
2006 L8A.SE FORM, supra. note 84, at 3; Bl·REAU OFLAND MGMT., 8Upra. not" 83, at 3. 

116 BUREAU OF LA.\ID MGMT., 1984 LEASE FORM, $Ilpra not", 84, at 2; BUREAU OF LAKD M(;!>1T., 
1988 LF .. ASE Fo['!M, supra note 84, at 2; BURBAl" or· LAND MG:I:IT., 1992 LEASE FORM, supra. note 84, 
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And in section 12 it is provided that when the leased lands are returned to 
the lessor, the lessee will reclaim the land :,tS specified by the lessor and 
remove equipment and improvements not deemed necessary by the lessor 
for the preservation of producible wells. '" These same provisions are made 
in all of the modern lease forms. 

But the most Significant tenn in the modern lease forms relative to 
retained rights allowing protection of the natural environment is section 6 of 
the lease fonn. In the March 1984, June 1988, October 1992, and February 
2003 forms, this term provides the following: 

Lessee shall conduct operations in a manner that minimizes adverse impacts to 
the land, air, and water, to cultural, biological, visual, and other resources, and 
to other land uses or users, Lessee shall take reasonable measures deemed 
necessary by lessor to accomplish the intent of this section. To the extent 
consistent with lease rights granted, such measures may include, but are not 
limited to, modification to siting or design of facilities, timing of operations, 
and specification of interim and final reclamation measures. Lessor reserves 
the light to continue existing uses and to authorize future uses upon or in the 
leased lands, including the approval of easements or rights-of-way. Such uses 
shall be conditioned so as to preyent unnecessary or unreasonable interference 
with rights oflessee.'" 

Section 6 goes on to provide that prior to any suIface disturbance, "lessee 
shall contact lessor to be apprised of procedures to be followed 
and modifications or reclamation measures that may be necessary. Hli" 

This section allows for inventories and studies "to determine the extent of 
impacts to other resources," although these apparently are limited to "minor 
inventories" or "short term special studies."'" Section 6 concludes by 
requiring timt if during the conduct of operations "threatened or endangered 
species, objects of historic or scientific interest, or substantial unanticipated 
environmental effects are observed, lessee shall immediately contact the 
lessor" and "shall cease any operations that would result in the destruction 
of such speCies or objects.""" As indicated, these provisions appeared in the 

at 2; BUREAU OF LAND MGMT., 2003 LFASE FOR.\!, supra. note 84, at 2; BU(;$AU OF LAJ;'() MGJdT., 

2000 LEASE FORM, supra note 84, at 3; BUIll·;A\I OF LiliD MGMT., supra notl' 83, at.1. 
117 BliR<:AU OF LA.\I!J MGMf., 1984LEASE FORM, supra note 84, at L 

liS BVR<:AU OJ' L\.\lD MGMT" 1984 LEAsE FoRM, supra noto 84, <It 1; Bl:REAt OF LAND MGMT., 

1988 Lf.AsE FOR.\!, supranoto 84, at 1; BUREAU OF LAND MGMT., 1992 L&\l:JE FORM, sllpranote 84, 
at I: BL'/lliAU OF LA)I;DMGMT.,2003 LMSE FORM, supra-note 84, at L 

119 BUREAU m' LAND MGMT., 1984 LFASF. FORM, supra note 84, at 2: BUlIEAU OF LAND MGMT., 
1988 LeAsE FORM, supra Ilote 84, at 2; BUllEAU aI<' LA)I;D MGMT., 1992LP.AsE FORM, supra-note 84, 
at 2; BURI:;Au OFLA.\lD MGMT., 2003 LEASE FOIIM, supra-note 84, at 2. 

120 BUREAL' OF Lu;() MGm., 1984 LEASE FORM, sllpranote 84, at 2; BUREAU OF LAND Mmn., 

1988 L&\SE FORM, sllpranote 84, at 2; BURF,AU OF !.A.\lD MGMT., 1992 U;AS£ FOHM, supranoto 84, 
at 2; BUREAL'OF LAND MGMT., 2003 LEASE FORM, supranotc 84, at 2. 

m BVRF,AU OF L\.\lD MGMT" 1984 LFASF,; FORM, supm. nol:<, 84, at 2; BlillEAti OF LAND MGMT" 
1988 Lf.ASE FOR.\!, suprllnote 84, at 2: BUR<:AU OF L\ND MGMT., 1992 LEA.~E FYJRM. sUprdnOtl' 84, 
at 2: BL'RI<;Ali OF LAND MG)IT,,2003 LE.AJ:E FORM, slIpnmote 84, at 2. 
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March 1984 through February 2003 lease forms; however, the July 2006 and 
October 2008 lease fonus changed the language in Section 6. '" 

In the July 2006 and October 2008 versions of the lease, where 
previously the word "shall" had been used in section 6 it was replaced with 
the word ~musCm So, for example, the prior requirement that lessee "shall" 
conduct operations so as to minimize adverse impacts was changed to a 
requirement that lessee "must" conduct operations to minimize such 
irnpacts.m And the former requirement that lessee "shall" take reasonable 
measures deemed necessary by lessor to accomplish this intent was 
replaced with a statement that lessee "must" take reasonable measures so as 
to accomplish the intent of minimizing adverse irnpacts.'2', 

The significance of this wording change may be debatable but is 
probably minimal. In construing the word shall, the United States Supreme 
Court offered that "[t]hough 'shall' generally means 'must,'" the use, or 
misuse, of the word "shall" was apparent in the usage of some legal 
writers because they pOSited less-than-mandatoIY defInitions of "shall. ","li 
"Must" means to "be obliged or required by morality, law, or custom,"'" and 
"shall" means something that will take place or exist in the future or an 
order, promise, requirement, or obligation."'" Black's Law Dictionary states 
that ~must," ~like the word 'shall,' is primarily of mandatory effect,""" and 
that shall uis generally imperative or mandatory.""'" It goes on to state that 
"shall" "In ordinary usage means 'must' and is inconsistent with a concept of 
discretion."'" Standard works presenting the meaning of words as construed 
by the courts also indicate that "shall" and "must" are generally construed in 
a mandatory light. '" 

122 Compare BUREAV OF LA..'10 MGm"., 1984 LEAsE FOR~, supra note 84, at 2, BUHEAC OF LA.'10 
MGMT., 1988 LF,ME FoRM, supra note 84, at 2, BUREAU OF L,,\ND MUMT., 1992 LEASE FOR~I, .5upra 
note 84, at 2, andBVREAl: OF LA.."ID MG~T., 2003 LEAsE FORM, supra note 84, at 2, with BUREAl: Qt. 

LA.'1D MGMT., 2006 LEASE FORM, supra note 84, at 3, ""dBu<EAU OF U~D MGMT., .5l1pranote 83. 
123 Compare BUlEAl: OF LM"D MGMT., 2006 LF.ASE FOR~, .5upra note 84, at 3, ""d BUREAl' or

LM'D MGMT., supra note 83, at 3, witll BUREAl' OF LA.'oJ[) MGMT., 1984 LEASE FORM, supra note 84, 
at 2, BUREAU 01<' LAND MGMT., 1988 LEASE FORM, supra now 84, at 2, Bl'ilEAU OF LA..'1D MG'I1T., 

1992 LEASE foRM, supra note 84, at 2, and BURE,\.U OF LA.\ID MGMT., 20113 LEASE FOI1M, supra 
note 84, at 2. 

121 Compare ButEAU OF LAND MGMT., 1984 LF"ASt; t'ORM, supra note 84, at. 2, BUREAU 01<' LAKD 
Mm.-IT., 1988 LEAsE FORM, suprd note 84, at 2, BUREAU 01<" LAND MGMT., 1992 LEMI:; FORM, suprd 
note 84, at 2, andBURF.d\U OF LM'D MGMT., 2003 LEME FoR~, supronote 84, at 2, with Bl'REAU OF 

UKD MGMT., 2006 LEAsE FORM, suprorwte 84, at 3, andBuREAl' Of" LAND MG?llT., supra note 83. 
125 Compare B(JRF.d\V OF LM'D MGMT., 1984 LEAsE FoHM, supra note 84, at 2, Br'llEAU OF LAND 

MGMT., 1988 LEAsE FoR.'l, supra note 84, at 2, Bl'REAU OF LA..'1D MGMT., 1992 LEME FORM, supra 
note 84, at 2, ""dBL'REAU OF LAKo MGMT., 2003 LEMt; FORlll, supra note 84, at 2, witJ! Bl'REAU OF 

LAND MGMT., 2006 LEME FORlll, SUPIil note 84, at 3, andBURf;AU OF LAND MGMT., supra note 83. 
)26 Gutierrez de Martinez v. Lamagno, 515 U.S. 417, 432-33 n.9 (1995). 
127 THEAiIIER1CA,\I HERITAGB DICTIONARY OF TIlE E"'GUSlJ LANGUAGE 1160 (4th ed. 2000). 
128 Id at 1598. 
129 BLACK'SLAw DICTIONARY W19 (6th ed. 1990). 
130 Id at 1375. 
131 ld 
132 &e 27A WORDS AND PHRASES 663-90 (2007 & SllPP. 20(9) (presenting constructions of 

"must"); 39 id. at 173-229 (2006 & Sllpp. 2009) (presenting constructions of "~hall"). 
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It is apparent from the nine versions of the lease reviewed that 8LM has 
retained substantial rights allowing it to protect the natural envirorunent 
despite having granted lessees a right to develop the oil and gas that might 
be fmUld on a lease. The leases issued prior to 1984 appear to retain 
somewhat fewer or lesser rights than those issued after 1984, but even in 
these earlier leases the lessee agreed ~[tJo take such reasonable steps" as arc 
needed to prevent certain categories of resource damage. L.~' And probably 
most significantly it was agreed by BLM and the lessee 

that the rate of prospec1ing and developing and the quantity and rate of 
production. . shall be subject to control in the public interest by the Secretruy 
of the Interior, and in the exercise of his judgment the S('crctary may take into 
consideration, among other things, Federal laws, State laws, and regulations 
issued thereunder."""! 

After March 1984, section 6 of the lease fonn required that in the 
conduct of operations, the lessee was required to minimize adverse impacts 
to a number of resources and specified that reasonable measures deemed 
necessary by lessor could be specified to ensure this was accomplished, so 
long as consistent with the lease rights granted.'''' These reasonable 
measures could include, but were not limited to, modifications to the siting 
or design of facilities, timing of operations, and the specification of interim 
and final reclamation measures. "" The modern lease forms continued to 
specify that the ~[llessor reserves the right to specify rates of development 
and production in the public interest."137 In the modern leases, the entire 
lease is made "subject to" applicable laws; the terms, conditions, and 
stipulations of the lease; the regulations and fonnal orders that arc in place 
when the lease is issued; and later-adopted regulations and formal orders, if 
not inconsistent with the lease rights granted.'" So again, all lease forms 
have retained a number of rights to the govenunent that allow it to 
substantially protect the natural environment despite having issued a lease 
that grants the "exclusive right" to remove all of the oil and gas that might be 
found on a leasehold. 

C. ELM's 43 CFR § 3101.1-2 Regulation 

Another important determinant of what rights and limitations have been 
created under a B1M onshore oil and gas lease besides the tenns and 
conditions in the standard lease fonn are the provisions in the B1M leasing 

133 See, e.g., BCREAU OF LM'D MGMT., 1954 LEASE FORM, supm note 88, at 2; BL"REAt: Of" LAND 

MGM1'., 1971 LEAsE FORM, supra note 88, at 2. 

134 BUREAL" OF Lfu'lD MGM1'., 1954 LEAsE FoRM, supm note 88, at 2; BURF..A{I or f.A1,;D MGMT., 

1965 LJ.:AsE FORM, supro note 88, at 2; BURF..AL· O~'LA.'mMGMT., 1971 LEoA.:;E FuR.'I1, supra note 88, at 2. 
1M See, e.g., BUREAL" m'LM"I.J MGMT., supro now 83, at 3. 
136 [d. 

137 ld. 

138 ld at L 

1123



GA!.PENDERY_DOC 5120/2010 9:05PM 

2010J RETAINED RIGHTS ON PUBLIC LANDS 621 

regulation fOWld at 43 C.F.R. § 3101.1-2."'" In this Part I will first present the 
language ofthe § 3101.1-2 regulation, then discuss its ~reasonable measures" 
provision which mirrors that in section 6 of the modem lease fonn, and 
follow that with a consideration of further BLM guidance interpreting the 
§ 3101.1-2 regulation. 

1. The Provisions of the § 3101.1-2 Regulation 

This regulation in its current fonn was promulgated on May 16, 1988."" 
Consequently, this regulation would not specifically or necessarily have 
been made applicable to leases issued prior to May 1988. But, as Table 1 
shows, only twenty-nine percent of the leases that arc currently in effect in 
the eleven western states were issued before this regulation was 
promulgated and seventy-one percent were issued after its adoption. The 
regulation provides in full that 

[a] lessee shall have the right to use so much of the leased lands as is 
necessary to explore for, drill for, mine, extract, remove and dispose of all the 
leased resource in a leasehold subject to: Stipulations attached to the lease; 
restrictions deriving from specific, nondiscretionary statutes; and such 
reasonable measures as may be required by the authorized officer to minimize 
adven;e impacts to other resource values, land uses or usen; not addressed in 
the lease stipulations at the time operations are proposed. To the extent 
consistent with lease rights granted, sueh reasonable measures may include, 
but are not limited to, modification to siting or design of facilities, timing of 
operations, and specification of interim and [mal reclamatiun measures. 
At a minimum, measures shall be deemed consistent with lease rights granted 
provided that they do not: require relocation of proposed operatiuns by more 
than 200 meters~ require that operations be sited uff the leasehold; or 
prohibit new surface disturbing operations for a period in excess of 60 days in 
any lease year. ,;, 

In addition, BLM's regulations define the term ~operating right," which is 
"the interest created out of a lease authorizing the holder of that right to 
enter upon the leased lands to conduct drilling and related operations, 
including production of oil or gas from such lands in accordance with the 
terms of the lease."''" 

2. Reasonable Measures 

In addition to making a lease subject to stipulations and specific, 
nondiscretionary statutes, issues that will be addressed below.''' the 

1~9 43 C.F.R. § 3101.1·2 (2008). 
140 Oil and Gas Lpasing. Geothermal Resources Leasing, 5.1 Fed. Heg. 17,340, 17,352 

(May 16, 1988). 
HI 43 C.F.R. § 3101.1-2 (2008) (emphasis added)_ 
142 Id. § 3100.()'-5(d). 
143 See discussion infm P.uts V.B-C. 
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§ 3101.1-2 regulation provides that "reasonable measures" may be required 
so as to minimize adverse impacts to the enviromnent and other resources. '" 
So long as consistent with the lease rights granted, these reasonable 
measures may include, Ubut are not limited to," modification to siting and 
design of facilities, timing of operations, and specification of reclamation 
measures. '" Given that modern versions of the lease form make these same 
provisions in section 6, it seems unlikely that "reasonable measures" that 
might be demanded would be inconsistent with the lease rights granted, so 
long as any oil and gas can still be extracted. And the term in older leases 
specifying that the rate of prospecting and development is subject to 
control "in the public interest" does not indicate that reasonable measures 
could not be required of operations on these older leases as well. 

The provisions in the § 3101.1-2 regulation and section 6 of the modern 
lease appear to be complimentary and should be read together. However, the 
§ 3101.1-2 regulation may attempt to shrink the potential scope of 
reasonable measures by providing that 

[a]t a minimum, [reasonable] measures shall be deemed eonsllitent with lease 
rights granted provided that they do not: require relocation of proposed 
operations by more than 200 meters; require that operations be sited off the 
leasehold; or prohibit new surface disturbing operations for a period in exeess 
of 60 days in any lease year. L4', 

This provision, often called the "20(}...meter 60-day rule," is sometimes cited 
as a limit to BLM's ability to condition development. BLM: or lessees 
sometimes claim that, in the absence of a stipulation or specific, 
nondiscretionary statute, the only "reasonable measures" that can be 
imposed are those in compliance "With the 200-meter 6O-day "rule. ",." 
This restricted view of the regulation is unwarranted. 

For one thing, the regulation is specific that these limited measures, 
which have been defmed as consistent with the lease rights granted and thus 

144 43 C.F.R. § 3101.1-2 (2008). 
145 Jd 
146 Jd 

147 See, e.g., BUREAU OF LAND MGMT., U.S. DEP'T OF TIlE I:>ITERlOR, BLM MA-.t:AL 
HA.'1DBOOK 3ll0-1, OIL AND GAS ADJl:D1CATIO-. HANllUOOK: ISSUANCE 01" LEASES §§ 3101.06.Fl, 
3101.06.Fl.J, 3101.12 (1996) (on file with the author) (stating that condition~ of approval will 
impose requirements "by not more than" the limitations in the 200-meter 60-day rolle); 
PISEDALE FiELD OFFICE, Bl:REAL' OF LAI>D MGMT., DI(AJ<'f ENVlltON:llE-.TAL I:I1PACT STATEMEKT 
FOR TilE PINEDALE RESOURCE MANAGE:I1EJ>.'1" PLAN app. 7, at A7-1 (2007), "rajlab!e at 
http://www.bhrtgov/pgdatafetdmedialiblblmlwylprogramstplanningfrrnpslpinedaleideislappcndiU'lj. 
Par.48971.~'il.e.datlAppendix07.pdf ("[Tlhe [':!tandanllease temls) allow the authorized officer 
to move a well or other facility up to 200 meters or delay operations for up to 60 days in a 
year."); Instruction Memorandum Ko. WY-2010-12 from State Dir., Wyo. State Office, 
Bureau of Land Mgmt, In DisL Managers & Deputy f:>'tate Dirs. 12 (Dec. 29, 2009), available at 
http://www.blm.gov/pgdata/etdmedialiblblm/wy/rcsources/cfoialIMs12010.Par.6W58.F!le.daV 
wy2010-012.pdf (presenting the BLM Wyoming state office Instruction Memorandum regarding 
sage-grouse conservationand ~tating, "BLM may, to some degree, <"xceed the siting and 
timing limitation':! s!"t forth ",43 CYR § 3101.1-2"). 
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are "reasonable, ~ are "a minimum~ of what is consistent with lease rights.'" 
Moreover, the final rulemaking, which addressed comments in response to 
the proposed rule about the deflnition of "reasonable measures, H clarifles the 
meaning of "reasonable" in the context of the § 3101.1-2 regulation. WI 

BLM stated, ~The final rulemaking provides that the Bureau, at a minimum, 
can require relocation of proposed operations by 200 meters and can 
prohibit new surface disturbance for a period of 60 days, and that such 
requirements are consistent with the lease rights granted. ",,," BLM then 
stated that "the authority of the Bureau to prescribe 'reasonable,' but more 
stringent, protection measures is not affected by the final rulemaking. ~," 

Quite simply, the 200-meter 60-day rule establishes a floor, not a ceiling, 
as to the reasonable measures BLM may require. The specific terms in 
section 6 of the standard lease form certainly do not limit BLM's authority to 
just require reasonable measures that comply with the 200-meter 60-day rule, 
which the lease contract does not even mention. It may be worth noting that 
the modern version of the lease form.......gpecifically the March 1984 version~ 
predated the § 3101.1-2 regulation by at least four years, so BLM certainly 
developed the May 1988 § 3101.1-2 regulation in recognition of the existing 
provisions in its lease fonn that were in use at the time, namely those in 
section 6, which do not limit reasonable measures to just those stated in the 
200-meter 50-day rule. Hill 

In considering supplemental mitigation measures required by BLM to 
protect the greater sage-groUSe (Centrocercus urophasianus), the Interior 
Board of Land Appeals (IBLA) rejected an interpretation of the § 3101.1-2 
regulation that would not allow reasonable measures beyond those 
mentioned in the 200-meter 50-day rule."" It stated, "[This] constrained 
interpretation of a 'reasonable measure' is at odds with the plain language of 
the regulation, which describes what measures 'at a minimum' are deemed 
consistent with lease rights, and does not purport to prohibit as 
unreasonable per se measures that are more stringent. ,,'" What is reasonable 
should be determined by what is needed to minimize adverse impacts while 
still allowing access to any oil and gas, not the predetermined minimum 
limits mentioned in the 200-meter 50-day rule. 

3. F'lllther BLM Guidance on the § ,1101.1-2 Regulatiun 

Mter issuing the § 3101.1-2 regulation, BLM determined there was 
potential for confusion and disagreement about how the § 3101.1-2 
regulation should be interpreted. In an Instruction Memorandum (1M) issued 

148 43 cm § 3101.1-2 (2008). 
149 Oil and Gas Leasing, Geuthermal Resources Leasing. 53 F{'ci. Neg. 17,340. 17,341 

(May 16. 1988). 
150 Id. 
151 Id. 
152 See id.; BUREAU OF WD MGMT., 1984 LEAsE FORM, slIprnnote 84, at 2. 
153 Yates Petroleum Corp., 1761.B.L.A.144, 156 (2008). 
154 Id. 
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on December 3, 1991, BLM attempted to clarify the requirements of the 
§ 3101.1-2 regulation."" Using the term "reserved authority," BLM stated that 
"[w]ithin this ... authority, the B1M may impose additional mitigation 
measures [beyond stipulations] to ensure that proposed operations minimize 
adverse impacts to other resources" so long as consistent with lease rights 
granted.''''' More specifically, BLM detennined that the requirement in the 
Federal Land Policy and Management Act of 1976 for BLM to 4take any 
action necessary to prevent unnecessary or tuldue degradation of the 
[public ] lands"'" served as a basis to require reasonable measures in excess 
of the 200-meter 60-day rule. 'Ol< Approaching imposition of reasonable 
measures through use of this FLPMA standard was seen as placing 
"the resolution of this issue clearly within the concept of striking the best 
multiple use balance."!'" However, BLM then went on to narrow the 
application of this Ii'LPMA statutory standard by imposing a requirement that 
the need for any reasonable measures required to comply with the 
unnecessary or undue degradation clause must be "clearly and convincingly 
documented~ based on a site-specific analysis."" 

Under the terms of 1M 92-67, its provisions were to be incorporated 
into BLM Manual MS-3101, and BLM has done this.'" The manual 
generally restates the language from the 1M, providing that, among other 
things, "(t]he clear evidence and convincing need" for conditions of 
approval must be demonstrated on a site-specific basis."" And, as was 
true in the 1M, this requirement was focused on providing for compliance 
with FLPMA unnecessary or undue degradation clause, not any other 
statutory requirements. 

The requirement for clear and convincing evidence made in the 1M and 
the BLM manual creates an tulwarranted hurdle for BLM's exercise of its 
authority to require reasonable measures. The § 3101.1-2 regulation states 
that the basis for imposing reasonable measures is ~to minimize adverse 
impacts to other resource values. "Jr., This language is directly comparable to 
the language in section 6 of the standard lease form, which provides that the 
lessee shall (or must) conduct operations so as to minimize adverse 
impacts."" Moreover, the § 3101.1-2 regulation and section 6 of the lease 
fonn recognize modifications to facility siting and design and timing of 
operations are means to accomplish these reasonable measures, but options 

155 Instruction Memorandum No. [J2--67 from Dir., Bureau of Land Mgmt., to All State Dirs. 
(Dec. 3, 1[J91) (on file with the author). 

156 [d. at 1. 
157 Federal Land Policy and Management Act of 1976, 43 U.S.C. § 1732(b) (2006). 

The implications of the FLPMA requirement to prevent unnecess!UY or undue degradation will 
be considered further infra m Part V.B.3. 

l(i.ll Instruction Memorandllln No. 92-67 from Dir. to All Stal." Dirs., supra note 155, at 3. 
159 [d. at 2. 

100 !d. 
IGI [d. at 4; BUREAU OFLA. .... D MGMT., supra note 147, § 3101.06. 
162 BUREAU OF LAND MGMT., supra note 147, § 31OI.OO.B.2. 
!f.~ 43 C.!'".R. § 3101.1-2 (2008). 
HJ4 BUREAUOFLANDMGm., sl1pra note 83, at3. 

1123



GAL.PE~DERY DOC 5/2012010 9:05PM 

20l0J RETAINED RIGHTS ON PUBLIC LANDS 625 

"are not limited to" these measures."" The § 3101.1-2 regulation also 
explicitly states that the enumerated 200-meter 60-day rule provisions are 
~!aJt a minimum" of what is consistent with the lease rights. In the final rule 
adopting the § 3101.1-2 regulation, BLM stated, "[T]he authority of the 
Bureau to prescribe 'reasonable,' but more stringent, protection measures is 
not affected by the fmal rulemaking.""'" Nowhere, other than in the 1M and 
manual, is it indicated that the basis for imposing a reasonable measure that 
exceeds the 200-meter 6O--day rule is found only in assuring compliance with 
the unnecessary or undue degradation clause of the FLPMA, and more 
importantly there is no indication the standard of proof should be the 
heightened clear and convincing evidence test specified in the 1M and manual 

IBLA recently recognized BLM's rights to condition postlease 
development pursUMt to the § 3101.1-2 regulation and the UlUlecessary or 
undue degradation clause, holding that BLM could require post-lease 
conditions of approval that were not addressed in lease stipulations to 
protect sage-grouse,'" IBLA detennined that a claim that conditions of 
approval were limited to no more than the limits in the 200-meter 6O-day rule 
was unsupported by the § 3101.1-2 regulation and that more stringent 
limitations were not inconsistent with lease rights."" In reaching this 
conclusion, IBLA did not mention any need for clear and convincing evidence 
to support BLM's decision to require more stringent mitigation to protect the 
sage_grouse,'" Accordingly, there is no underlying basis for requiring clear 
and convincing evidence before a reasonable measure can be required. '7(' 

165 43 C.F.R. § 3101.1-2 (2008); BUREAU OF LAND MGMT., supra note 83, at 3. 
166 Oil and Gas Leasing, Geothemw.l Resources Leasing, 53 Fed. Reg. 17,340, 17,341 

(May 16, 1988). 
167 Yates Petroleum Corp., 176 LB.L.A 144, 155 (2008) (citing 43 CYR. § 3101.1-2 and 

Federal Land Policy and Management Act of 1976, 43 U-B.C. § 1732(b) (2006». 
1138 ld at 156 ("'[Tjhp authority of the Bureau to prescribe 'reasonable.: but more stringent, 

protP,ction measures is nut affected by the final rulcmaking. '" (alteration in original) (quoting 
53 Fed. Reg. at 17,340--41). 

169 See id. 

170 1M 92-67 expired by its own tcrm~ on September 30, 1992. Instruction Memorandum 
No. 92-67 from Dir. to All Statf> Dirs., supra note 155, at 1. That sald, IMs can continue to be 
treated as operative by BLM even after they nominally expi",. Sef', e.g., Yates Petroleum Corp., 
176 LB.L.A. at 159 n.16 (pointing out that in the request for state director review deci~ion under 
considf>ration in that appeal, "rM No. WY-90-231 eXpired on Sept. 30, 1991, [but) it IS BLM 
praeticc to continue to use the guidance contained in the memorandum"). BLM has sometimes 
continued to cite the need [or clear and convincing evidence to support its ability to condition 
development long after 1M 92-67 eXpired. See BUREAU OF LAND MGMT, U.S. DEP'T OF TlJE 
lIWERIOR, FII'iAL EI'iVIROJl:MENTAL IMPACT STATE.\1EI'iT FOR TIlE JACK MORROW HILLS COORDL'lATED 

AC'I'lVITY PLt\.NiPROPOSED GREEN RIVER RE~OL'RCE MANAGEME)I."]' PLAN app. 4, at A4-1 (2004), 
available at http://wWw.blm.gOv/pgdataJetc/medialib/blm!wy/field-offices/rock_SPrings/jmhcaP! 
2004final!vOI2.par.9991.Fi.le.datll06aPP04.pdf (stating that conditions of approval not provided 
for by stipulation must be documented through analysis that "must provide dear and 
convincing evidence showing that undue and unnecessary degradation would result. if the 
Icondition of approval) were not applied"). Consequently, 1M 92-67 is of continumg connrn; 
BLM Manual MS-3101 has no stated expiration date. 
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D, Summary of Rights Granted and Rights Retained Under the Modern Lease 
FornI and the § 3101,1-2 Regulation 

The § 3101.1-2 regulation expands on or elaborates on the rights that 
have been grant-ed pursuant to a BLM oil and gas lease and provides further 
definition of what rights have been retained by BLM. H read with the 
provisions in the modem version of the standard lease form, it is apparent 
that three rights are granted pursuant to a BLM onshore oil and gas lease: 
1) an "exclusive right" to remove all of the oil and gas on the leasehold;'" 
2) the right to "use" as much of the leasehold as is "necessary" to recover all 
of the leased resource;"" and 3) the right to build and maintain "necessary" 
improvements to extract the leased resource. '" Thus, the lessee has a right 
to exclude others from developing the lease during his removal of all of the 
oil and gas that might be found on the lease, a right to use no more of the 
lease than is "necessary" to retrieve all of the leased oil and gas, and a right 
to build only "necessary" improvements. Lessees have not been granted a 
right to develop the oil and gas in exactly the place they desire, the manner 
they desire, or on the exact timeline they may desire. 

Conversely, when the § 3101.1-2 regulation is considered with the terms 
and conditions in the standard lease form operative since 1984, it is apparent 
BLM has retained a number of rights allowing it to limit or condition 
development. Under the modem versions of the standard lease form in 
effect since 1984 and the § 3101.1-2 regulation in effect since 1988, BLM has 
made development of the lease and removal of any oil and gas "subject to" a 
number of provisions that allow BLM to condition development, induding 
the following: 

• Applicable laws;'" 

• Terms, conditions, and stipulations in the lease;"" 

• Regulations and formal orders in effect when the lease is issued;"" 

• Regulations and fonnal orders issued afterward, if not inconsistent 
with lease rights granted and specific provisions in the lease;177 

• Specific, nondiscretionary statutes;178 and 

• Reasonable measures.''''' 

lTl Bl"REAU OF LM·D MGMT., supra note 83, at I. 
172 43 C.F.R. § 3101.1-2 (2008). 
173 BUREAU OF LAND MG~IT., supra note 83, at 1. 
174 ld. 
175 ld. at 1; SLoe also 43 C.F,R. § 310l.l-2 (200S) (providing that the lease is made ~ubject to 

"[ s )tipulations attached to the lease"). 
17" BUREAU OF LAND MG:\IT., supra note 83, at 1. 
mid 
178 43 C.F.R. § 3101.1-2 (2008). 
179 ld; !Of'/" BUREAU ()FLJ\IW MGMT., supra note 83, at 3 (providing in ~cction six that the lessee 

must take reasonable measures deemed neces'5aJY by the lessor to minimize adverse impacts). 
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This constellation of rights granted and rights retained that are stated in the 
lease contract and in the regulatory provision largely defme the scope and 
nature of BLM's retained rights. As will be discussed next, these rights allow 
BLM to substantially protect the natural environment when oil and gas 
development is proposed on an onshore oil and gas lease. 

V. BLM'S RETAINED RiGHTS UKDER A I<EDERAL OKSHORE On. AND GAS LEASE 

Under the terms of the modem lease fonn and the 43 C.F.H. § 3101.1-2 
regulation, BLM retains several rights because the lease is made ~subject to" 
these reservations of authority. The lease rights granted are subject to: 
applicable laws; terms, conditions, and stipulations of the lease; regulations 
and fonnal orders in effect when the lease is issued; regulations and formal 
orders issued afterward, if not inconsistent with lease rights granted or 
provisions in the lease; stipulations attached to the lease; specific, 
nondiscretionary statutes; and reasonable measures that BLM might 
require. ,,,,, While older leases may not as clearly have been made subject to 
these conditions, the rights granted in those leases are also conditioned to a 
significant degree. 

In this Part, after a brief review of the Supreme Court's view of the 
rights retained under a federal onshore oil and gas lease, I will review each 
of the conditions on the right to develop oil and gas. Based on this review, 
it will be clear BLM has very substantial retained rights that allow it to 
regulate oil and gas development so as to protect the natural environment. 

A. The Supreme Court's Wew of the Rights Granted and Rights Retained 
Under a Federal Onshore Oil and Gas Lease 

The scope of retained rights under a federal onshore oil and gas lease 
was outlined many years ago by the Supreme Court in Boesche v. Udal!,'" 
where the Court stated: 

Unlike a land patent, which divests thc Government of title, Congress tmder the 
Mineral Leasing Af.-i. has not only reserved to the United States the fee interest 
in the leased land, but has also subjected the lease to exacting restrictions and 
continuing supervision by the Secretary .... [The Secretary] may prescribe, as 
he has, rules and regulations governing in minute detail all facets of the 
working of the land. In short, a mineral lease does not give the lessee anything 
approaching the full ownership of a fee patentee, nor does it convey an 
unencumbered estate in the minerals_ 'i2 

ISO 43 C.F.R. § 3101.1-2 (2008); BU[IEAU OFLANDMGMT" supra note 83, at l. 
181 373 U.S. 472 (1963). 
182 ld at 477-78 (citation omitted) (holding that the Secretary of the Interior has broad 

administrative powers allowing him to cancel a lease he detcnnined was improperly issued); 
accord Udall v_ Tallman, 380 US_ I, 19 (1965) ("An oil and gas lease does not vest title to the 
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Accordingly, it is clear BLM has very expansive retained rights under a 
federal onshore oil and gas lease that allow it to condition development so 
as to protect natural resources and values. The recognition by the Supreme 
Court of these expansive rights retained by the government occurred long 
before the modem lease form was put in place in 1984 with its explicit list of 
authorities a lease is made "subject to." 

B. ApplicabJe Laws and SpecifiC; Nondiscretionary StJJtutes 

Modern leases issued since March 1984 are made subject to "applicable 
laws" lillder the terms of the lease form. '''"' In addition, leases issued since 
May 1988 are made subject to "restrictions deriving from specific, 
nondiscretionary statutes" lillder the terms of the § 31Ol.1-2 regulation.'" 
"Applicable laws" would seem to be a category of statutes the lease has been 
made subject to that is broader than "specific, nondiscretionary statutes." 
I believe that both of these provisions guide what retained rights BLM 
enjoys, not one to the exclusion of the other, at least with regard to the 
34,367 currently active leases in the eleven western states issued since June 
1988, when both reservations were in place (see Table 1). 

BLM's commentary when it adopted the § 31Ol.1-2 regulation indicates 
it was not the intent of this regulation to replace or supplant the "applicable 
laws" language in the lease form. [Sf, While the commentary focuses on the 
"reasonable measures" language in the regulation, the overall thrust of this 
regulation was to "establish the measures over which the Bureau has clear 
authority" and to "establish minimum parameters" for purposes of 
specifying site-specific mitigation measures.'86 Consequently, the "specific, 
nondiscretionary statute" language in the regulation is probably best 
interpreted as setting a baseline from which BLM has "clear authority, n and 
not an attempt to exclude other applicable laws that are perhaps less 
mandatory. Furthermore, BLM's leasing regulations provide that "[a] lease 
shall be issued only on the standard form approved by the Director" of 
BLM.'" This regulation was also adopted on May 16, 1988, when the current 
version of the § 31Ol.1-2 regulation was adopted,"'" so it seems unlikely BLM 
was attempting to nullify the "applicable laws" language that was already in 
its existing lease forms through use of the "specific, nondiscretionary 
statutes" language in the § 31Ol.1-2 regulation. The "applicable laws" 
language was present in leases from March 1984 onward, so if BLM intended 

lands in the lessee." (citing Boesche, 373 U.S. at 477-78)): id at 22 (stating that an oil and gas 
lease gives the lessee "no right in the land itsolf"). 

11>3 See BUREAl: OF LAND MGMT" ~·uprll note 83, at I. 
18t 43 C,F.R. § 3101.1-2 (2008). 
185 Oil and Gas Leasing, Geuthermal Resources Leasing, 53 ~'ed. Heg. 17,340, l7,341-42 

(May 16, 1988). 
186 Id at l7,341. 
187 43 C.F.R. § 3101.1-1 (2008). 
188 53 Fed. Reg. at 17,352, 
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to modify or limit this language in the § 3101.1-2 regulation adopted in 
May 1988 it would have done so explicitly. 

Because I view most currently active leases as being subject to both 
applicable laws and specific, nondiscretionary statutes, I will review both of 
these kinds of laws. Myriad laws are applicable to environmental protection 
on a leasehold, and there are several statutes that arc specific and 
nondiscretionary. Some of these laws have been in place for many years-
one was cnacted prior to the Mineral Leasing Act-and thus would apply to 
all or most active leases.'''" Many were enacted in the 1960s and 1970s, and 
thus would have been laws in place when both the "applicable laws" 
language was introduced in March 1984 and when the ~specific, 

nondiscretionary statutes" language was introduced in May 1988.'00 Thus, 
many of the laws that will be discussed below at a minimum help define 
BLM's retained rights on the 35,256 out of 48,342 currently active leases in the 
eleven western states that have been issued since March 1984 (see Table 1). ,<I] 

1. The Mineral Leasing Act 

As discussed, the Mineral Leasing Act provides for the "disposition" of 
oil and gas through a leasing system. "., The Mineral Leasing Act also contains 
several other provisions that are applicable to oil and gas development that 
implicate environmental protection, and one provision appears to be specific 
and nondiscretionary. 

FIrst, U[eJach lease shall contain provisions for the purpose of insuring 
the exercise of reasonable diligence, skill, and care in the operation of said 
property."''''' The courts do not appear to have interpreted the meaning of the 
word "care" in this passage, but it could allow for protection of the natlU"ai 
environment in the operation of a lease."" Second, ~[tlhe Secretary of the 
Interior is authorized to prescribe necessary and proper rules and 
regulations and to do any and all things necessary to carry out and 
accomplish the purposes of this [ActJ, also to fix and determine the 
boundary lines of any structure, or oil or gas field."'"' The courts have 
recognized this provision grants broad authority to the Secretary of the 
Interior to regulate oil and gas development.' ... · It obviously allows great 

189 Seeinfm Part V.B.I--{i. 
190 Sffo inJTa Part V,B.I-Q. 
191 But see Bt;RF-<AL' O~' LAND MGMT., supranott' 147, § 3101.12.B (stating that with respt'ct to 

specific, nondiscretionary laws, "the requirements of the law shall be met by all 011 and gas 
leases regardless of when the leases were issued"). 

In Mineral LeasingAct, 30 U.S.C. §§ 181, 226(a}-{c) (2006); sC(-'discussion supra Parts II, ill.A-8. 
193 30 U.S.C. § 187 (2006) (emphasis added). 
194 However, the Supreme Court said in a case involving It'ases "located in a mouth of tlw 

Missi>:;sippi River" in Louisiana that the Mint'raJ Leasing Act "controls in some measure the 
actual use of the leased tract, to promote goals such as conservation and safety," but did not 
identify particular language in 30 U.S.C. § 187 supporting this view. Wallis v. Pan Am. Petroleum 
Corp., 384 U.S. 6.1, 64, 69 (1966). 

195 30 U.s.C. § 189 (2006). 
196 See Arch Mineral Corp. v. Lujan. 911 F.2d 408. 415 (lOth Cir, 1900) (recognizing in a coal 

leasing case that § 189 "i>:; a broad grant of authority"); Getty Oil Co. v. Clark. 614 F, Supp. 
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discretion in rulemaking, and the regulations applicable to oil and gas 
leasing and lease operations will be discussed below. '"' But the additional 
authority to "determine the boundary lines of any structure, or oil or gas 
field""" could directly allow for environmental protection by authorizing 
BLM to specify the locations of structures and oil and gas fields. A third 
reservation of authority provided by the Mineral Leasing Act is that "[t]he 
Secretary of the Interior, for the purpose of encouraging the greatest 
ultimate recover:v of [leasable minerals], and in the interest of conservation 
of natural resources, is authorized to waive, suspend, or reduce the rental, or 
minimum royalty, or reduce the royalty on an entire leasehold.~"" In Copper 
Valley Machine Works, Inc. v. AndroS'"' and Getty Oil Co. v. Clnrk,'"' the 
courts recognized and approved the govenunent's authority to suspend leases 
so as to conserve enviromnental resources based on this statutory prOvision.'"' 

And in what is likcly a specific, nondiscretionary provision, the Mineral 
Leasing Act requires that "[tJhe Secretary of the Interior ... shall regulate all 
surface-disturbing activities conducted pursuant to any lease issued under 
this chapter, and shall determine reclamation and other actions as required 
in the interest of conservation of surface resources. ,,"," This addition to the 
Mineral Leasing Act was adopted in 1987 in the Federal Onshore Oil and Gas 
Leasing Reform Act (FOOGLRA).'04 Accordingly, this provision may only 
create retained rights on leases issued after 1987. But even if this is true, 
approximately 34,367 of the 48,342 currently active leases in the eleven 
western states are subject to this provision (see Table 1). 

904, 916 (D. Wyo. 1985) ("This provision grants the Secretary broad powers and authority 
commensurate with the broad responsibilities imposed upon his office."), afrd sub nom. 
Texaco Producing, Inc., B4 F.2d 776 (10th Cir. 1988). 

W7 See discussion infra Part V.D.l.a-b. 
198 30 U.S.C. § 189 (2006). 
199 Jd § 209 (emphasis added); see also 43 C.F.R. § 3103.4-4 (2008) (providing a companion 

regulatory provision authorizing suspension of all operations and production on a lease "in the 
interest of conservation of natural resources"). 

200 653 F.2d 595 (D.C. Cir. 1981). 
201 614 F. SurP. 904 (D. Wyo. 1985). 
202 Copper Valley Machine Work" Inc., 653 F.2d at 600 (dICtennining t.hat the "ordinary 

meaning" of the term "in the interest of conservation" in ~ 209 of the Mineral Leasing Ad alloW!J 
suspension of operations so as to avoid envirorunental hann); Getty Oil Co., 614 F. Supp. at 9Hi-17 
(holding ~ 189 and § 209 of the Mineral Leasing Act providl< broad grants of authurity allowing 
condItioning of dev"lopment to protect the envirorunent, eVICn allowing denial of drilling 
operations to protect ",ildemess values when a Sllsp"nsion is mquested by the lessee). 

2()3 30 U.S.c. § 226(g) (2006) (emphasis added) (requiring further that a "plan of operations" 
exist before a drilling pennit can be issued and that bonding be in place "to ensure the compl"tIC 
and timely reclamation of the lease tract, and thl< restoration of any lands or surface waters 
adven:;ely affected by lease operations after the abandonment or ces~ation of oil and gas 
operations on the lease"). 

204 Federal Onshore Oil and Gas Leasing Reform Act of 1987, Pub. L. No. 100-203. § 510'2(g), 
101 Stat. 1330. 133()'257 to -258 (codified as armmd"d at 30 U.S.C. § 226(g) (2006)); sec supra 
notes 19-20 and accompanying text (discUS/:!ing th" enacnnent of FOOGLRA). 
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2 The National Environmental Policy Act 

Although it is well settled that NEPA does not mandate particular 
results to protect the environment but rather prescribes the necessary 
process for environmental review, NEPA is also referred to as our nation's 
basic environmental chartcr.'~' NEPA provides that "to the fullest extent 
possible" the laws and policies of this COW1try are to be interpreted and 
administered in accordance with the policies set forth in NEPA, which 
include environmental protection goals."" In carrying out the policy of 
NEPA, agencies must ~use all practicable means~ consistent with other 
considerations of national policy to achieve six specified ends aimed at 
environmental protection.2<J7 The COW1cil on Environmental Quality 
regulations implementing NEPA reinforce the obligation to pursue 
protection of the natural environment that NEP A mandates.""" 

While NEPA may not be specific and nondiscretionary, there is no 
doubt it is applicable to oil and gas development decision making on BLM 
lands. The prominent role NEPA plays at the leasing stage will be discussed 
infra in Part VILD. However, the courts also recognize that the purposes 
and goals of NEPA control BLM's oil and gas development decisions. 
In Getty Oil Co., the court determined that "[tlhe Secretary [of the Interior] 
is not only pemritted, but is required, to take environmental values into 
acCOW1t in carrying out his regulatory functions [related to oil and gas 
developmentl, unless there is a clear and unavoidable statutory authority 
prohibiting the Secretary from complying with NEPA's mandate. ","" 

In a case originating in an important natural area in Michigan that 
included brown trout (SaJmo trultR) waters described as perhaps 
"the best east of the ROCkies," the court considered BLM's and the 

205 See Robertson v. Methow Valloy Citizens Council, 490 U.S. 332, 348, 350 (1989) (stating 
that "jsJection 101 of NEPA declams a broad national commitment to protecting and promutmg 
environmental quality," but holdIng "it is now well settled that NEPA itself does not mandatp 
particular results, but simply prescribes the mwessary proceH~"); 40 C,F.R. § 1500.1 (2009) 
(providing U\at NEPA "is our basic national charter for prote{;tion ofth" envirorull€,nt"). 

200 National Environmental Policy Act of 1969, 42 U.S,C. § 4332 (2006). The continuing policy 
of the federal government is "to use all pro;lcticable m",ans and measures" to achieve three stated 
goals, one of which is "to create and maintain conditions under which man and nature can exist 
in productive harmony." ld. § 4331(a). 

207 ld. § 4331(b) (providing that all practicable m(lan~ are to be w;ed to achieve the ends of 
fulfdling responsibilities to succeeding generations, assuring pleasing surroundings, attaining 
the widest range of beneficial uses of tlle envirorunent without undesirable and unintended 
c()nsequenees, preserving our national heritage, achieving balance that penuits high standards 
of living and sharing of amenitie~, and ",nhancing tlle quality of renewable resources and 
achieving maximum rccycling of depletable re~ources). 

208 See, e.g., 40 C.F.R § 1500.2 (2009) ("~'ederal agencies shall t.o the fullest extent pos~ible 
. [uJse all practicable nwans . to restore and enhance tlle quality of the human envirorullent 

and avoid or minimize any possible adverse effects of their actions upon t.he quality of the 
human environment."). 

200 Getty Oil Co., 614 F. Supp. 904, 920 (D. Wyo. 1985) (clting Hint Ridg", Dev. Co, v. Scenic 
Rivers .Ass'n, 426 U.S. 776, 787-88 (1976), affd sub nOm. Texaco Producing, Inc., 840 ~'.2d 776 
(10th Cir, 1988); Grindstone Butte Project Y. Kh"ppe, 638 ~'.2d 100, 103 (9th Crr. HJ8!); 
D",troit Edison Co. v. U.S. },'udear Reg. Comm'n, 630 F.2d 450 (6tll GIr. 1980)). 
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Forest Service's obligations under NEPA when lease development activities 
are pursued, in this case approval of exploratory drilling."'" The Forest 
Service's no significant impact determination allowing it to avoid 
preparation of an EIS was arbitrruy and capricious because it failed to 
adequately consider four of the "intensity~ factors for determining 
environmental significance that the COlUlCil on Environmental Quality 
NEPA regulations say should be considered.'" 

The range of alternatives considered in the EA underlying the approval 
of this project was also deficient. First, the no action alternative of not 
pennitting drilling was improperly rejected from full consideration because 
the Forest Service felt it was obligated to approve drilling.'" But the court. 
held that "none of the cited authorities [mandate] approval of proposed 
mineral extraction, forecloses a decision of No Action, or places the to'orest 
Service's objectives at odds with environmental preseIVation.""" Moreover, 
in considering BLM's regulation at 43 C.F.R. § 3161.2, which directs the 
authorized officer to require that operations protect environmental quality 
and which will be discussed in more detail below,'" the court held that "[t]he 
plain language of the regulation makes [it] dear that approval is not 
appropriate in all cases, particularly cases where the project poses a threat 
to environmental qUality.H2lO Second, the court held that the range of 
alternatives considered was deficient ubecause it impermissibly limited the 
range of alternatives to only those that would meet [the project proponent's] 
project objectives, rather than alternatives that might better serve Forest 
Service goals. ",w 

However, the court rejected a claim that the regulation at 43 C,F.R. 
§ 3161.2, which again will be discussed in more detail below, was violated by 
the Forest Service's approval of the project.2I1 The basis for this holding was 
the court's conclusion that violating NEPA did not demonstrate a violation 
of BLM's substantive environmental protection regulation.'" Compliance 
with BLM's oil and gas operations regulations relating to environmental 
protection obligations was also considered in a case that originated in 
New Mexico; this case will be considered infra in Part V.D.1.b. 

2JQ Anglers of the Au Sable v. U.S, Forest Servo (Arl Sable), ,';65 F. Supp. 2d 81<:, 815, 818 
CD. Mich. 2008). 

211 [d. at 824-33 (identifying issues related to uniqueness, controversy and uncl:'rtainty; 
potential for setting precedent and cumulative impacts; and impacts to endangl"red species as 
having been insufficiently considered); Se£' 40 CTR § 1508.27(b)(1)-{1O) (2009) (presenting 
the 10 Council on Environmental Quality intensity fattor-; that guide detennination of whether 
an agency action will significantly affect tlle environment, and thus whether an EIS needs to be 
prepared rather than a less rigoro\lll EA). 

212 Au Sable, 565 F. Supp. 2d at 834. 
213 [d . 

... 14 See discussion infra Part V.D.l.h. 
215 Au Sable, 565 F. Supp. 2d at 835. 
216 [d. at 836. 
217 ld. at 840 (citing 43 C.F.R. § 3161.2 (2008), which provides that thl:' BLM authorized officer 

i~ directed to require that operations protl"ct natural resource~ and I"nviromnental quality). 
218 [d 
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Given this precedent, it is clear that when operations are proposed on a 
lease, BLM must interpret and implement its obligations in light of the 
policies established by NEPA, particularly if the lease was issued a.ft:cr 196.9 
when NEPA was enacted.'" NEPA is an "applicable law" that a lease is 
~subject to. H2-1<) 

But as eXplained above, the role of NEPA at the APD stage of oil and 
gas development has recently been reduced due to the availability of 
"categorical exclusions" from NEPA compliance that were created by the 
Energy Policy Ar.t of 2005.'" Twenty-eight percent of the APDs that 
BLM approved between 2006 and 2008 were relieved of further NEP A 
compliance through the use of these categorical exclusioIlS.-'22 But categorical 
exclusions should not be viewed as completely eliminating application of 
NEPA in the oil and gas development process. These exclusions are 
available under five specified circumstances, and two of the conditions 
require that there has been prior NEPA compliance before an exclusion can 
be invoked."" And in the mqjority of field offices, any oil and gas 
development will occur pursuant to an RMP that was developed in 
compliance with NEPA'" Consequently, NEPA remains an "applicable law" 
that leases are made ~subject to.H 

3 The Federal Land Pofky and Management Act 

FLPMA, BLM's organic act, establishes policy and requirements to 
protect the natural environment, including the policy that 

the public lands be managed in a manner that will protect the quality of 
scientific, scenic, historical, ecological, environmental, air and atmospheric, 
water resource, and archeological values; that, where appropriate, will preserve 
and protect certain public lands in their natural condition; that will provide 
food and habitat for J1sll and wildlife and domestic animals; and that will 

'" provide for outdoor recreation and human occupancy and use. 

210 National Envirorunental Policy Art of 1969, Pub. L. No. 91-190, 83 Stat. 852 (1970) 
(codifird as amended at 42 U.S.C. §§ 4321--4~47 (2006). 

220 Set'discuS$ion suproPm1sIV.D, V.A 
221 Seesl!PI"'note 57 and accompanying te. .. t. 
222 Sees/Jpronot€ 57 and accompanying text. . . . .. 
223 Energy Policy Act of 2005, 42 US.C. § 15942(b) (2000) (malting pro\1Sl0nS In subdlVl.'i101lS 

1 and 3 that require prior NEPA compliance before tile enumerated activity can bu categorically 
excluded from further NEPA compliance). . . 

224 See lI.'ationai Environmental Policy Act of 1969, 42 U.S.C. § 4332 (2006) (reqwnng 
compliance with NEPA for major federal actiollS sigrrlficanUy affecting the qu:mty?f thl" human 
envirorunent); Federal Land Policy and Management Act of 1976, 43 US.c. § 1712 (2006) 
(requiring BLM to develop land use plans); 43 C.F.R. § 1601.0--6 (2008) ("Approval of a .resoure.e 
management plan is considered a major Fudera! action significantly affecting the qUallty of the 

human environment"). 
22543 U.S.C. § 1701(a){B) (2006). 
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There is no doubt FLPMA is an applicable law that leases have been made 
subject to, at least if the lease was issued after 1976, which includes the 
majority of currently active leases in the eleven western states (see Table 1). 

While FLPMA also establishes a policy that ~recognizes the Nation's 
need for domestic sources of minerals ... including implementation of the 
Mining and Minerals Policy Act of 1970 as it pertains to the public lands, nt-," it 
seems clear the commodity development and envirorunental protection 
policies must be "iewed as companion goals. Under FLPMA, BLM is required 
to manage the public lands Wlder a multiple use and sustained yield 
mandate,m which requires, among other things, the 

harmonious and coordinated management of the vartous resources without 
pennanent impainnent of the produdivity of the land and the quality of the 
environment with. consideration being given to the relative values of the 
resources and not necessartly to the combination of uses that will give the 

~ greatest economic return or the greatest unit output. 

And most importantly, FLPMA requires that ~[i]n managing the public lands 
the Secretary [of the Interior] shall, by regulation or othelWise, take any 
action necessary to prevent Wlnecessa.r:v or undue degradation of the 
lands. n""" There is little doubt that BLM views this provision as a specific, 
nondiscretionary statute.""" 

FLPMA's mandate to prevent unnecessary or Wldue degradation 
imposes dual action requirements on BLM. It must take any action needed to 
prevent both UIlllecessary degradation as well as Wldue degradation of the 
public lands. This dual obligation was confirmed in Minerai Foh"ey Center v. 
Norton.'" Addressing this requirement, the court held that "Congress's intent 
was clear: Interior is to prevent, not only U1mecessary degradation, but also 
degradation that, while necessary to mining, is undue or excessive. ,,2.)2 

While the UIUlecessary degradation prong may only prevent activities that 
are not generally recognized or used to pursue mining operations, the Wldue 
degradation prohibition establishes a further requirement to prevent 
activities that would unduly harm or degrade the public land. As stated by 

226 Id. § 1701(a)(12) (citation omitted); see infra text accompanying notes 283--B4. 
227 43 U.S.C. § 1732(a) (2006) ("The Secretary shall manage the public lands under principles 

of multiple use and sustained yield, in accordance with the land use plans ... "). 
228 Id § 1702(c); SLY' also id § l702(h) (defining "sustained yield"). 
~2il Id § 1732(b). 
230 See BUREAU OF LAND MGMT" SUpla note 147. §§ 3101.06.8.2, 31OL06.B.2.a, 3101.06,8.3, 

3101.12.A, 3101.13.A (making ref('rences to the uIUlecessary or tmdue degradation clause as 
being a basis for conditioning development, including statements that it "is within the tenus of 
the lease, because all leases are subject to applicable laws and regulations" and "mitigation 
required to protect the lands from unnecessary and undue degradation is consistent with the 
lease rights grdl,ted"); Instrudion Memorandum No. 2003-234 from Oir., Bureau of Land Mgmt., 
to All F'ield Officials (July 28, 2003) (on fIle with author) (stat.ing that conditions of approval are 
not to exceed the limitations in the lease tcrulS and conditions "unless warranted to prevent 
unnecessary and undue degradation or meet other regulatory requirements"). 

221 292 F, Supp. 2d 30, 42 (O.D.C. 2000). 
232 Id. at 43. 
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the court, ~FLPMA, by its plain tenus, vests the Secretary of the Interior with 
the authority~and indeed the obligation~to disapprove of an otherwise 
permissible mining operation because the operation, though necessary for 
mining, would unduly hann or degrade the public land. "'33 

BLM has adopted regulations that defme illUlecessary or undue 
degradation (UUD) for purposes of hardrack mining pursuant to the General 
Mining Law,234 but has no regulations that derme UUD relative to oil and gas 
development But one court agreed that ~[al reasonable interpretation ofthe 
word 'unnecessary' is that which is not necessary for mining, 'Undue' is that 
which is excessive, improper, inunoderate or unwarranted.""''' And IBLA 
detennined that ~Congress , .. recognized that the mere act of approving oil 
and gas development does not constitute unnecessary or undue degradation 
under [the) li'LPMA, and that something more than the usual effects 
anticipated from such development, subject to appropriate mitigation, must 
occur for degradation to be 'unnecessary or undue. ,",,, Despite these limited 
interpretations of the UUD clause, there is no doubt that this provision is 
specific and nondiscretionary and thus its requirements must be complied 
with when lease development is proposed."7 

4. The Endangered Species Act 

The Endangered Species Act of 1973 (ESA),"'" which of course seeks to 
protect threatened or endangered species listed under the Act, calls for 
special mention. BLM may recognize this law more than any other as being a 
"specific, nondiscretionary statute," which thus guides (or limits) its 
management of oil and gas leases to a degree perhaps not reflected in its 
decision making for other resources.'" The ESA was enacted in 1973, and 
thus, at a minimum, is applicable to the roughly 38,000 currently active 
leases in the eleven western states issued since 1973 (see Table 1). There is 
no doubt the ESA's section 7 "jeopardy standard" and its section 9 
prohibition on taking endangered species are specifiC and nondiscretionary 

2.1.1 [d. at 42. 
2:l4 43 C.F.R. subpt. 3809 (2008) (presenting BLM's hardrock mining regulations). 

"Unnecessary or undue degradation" is defined at id § 3809.5. 
235 Utah v. Andrus, 486 F. Supp. 995, 1005 n.13 (D. Utah 1979) (quoting Brief for American 

Mining Congress as Amicus in Opposition to the United States' Request for Pennanent 
Il\iunction at 9, Utah v. Andrus, 486 F, Supp. 995 (Nos. C 79---0037, C 79--03(7)). 

235 Biodiversity Conservation Alliance, 1741.B.L.A. I, 4-8 (2008) (applying a rational basis 
standard to determine whether BLM's determination that a project would not cau~e UUD 
was pennissible). 

237 See discussion supra Part IV.C.3 (reviewing the guidance in 1M 92-67 and BLM Manual 
MS-.3101 as to reasonable measures devcloplCd to comply with the UUll clause). 

238 16 U.S.C. §§ 1531-1544 (2006). 
239 See genemlly Bl'llEAl' OF LAND MGMT., U.s. DEP'Tm' THE INTEIllOIl, ELM MANl"AL MS-6840, 

SPECIAL STATIJS SPECIES .MAKAGE~E~ (2008), af:ailahk· at htlpj/www.blm.gov/pgdataletc!medialibl 
blrnJwolInfonnation_Resources_ManagementJpolicylblm_manual.Par.43545.F'ile.datJ6840.pdf 
(presenting BLM's special status species manual, MS-6840. including policy regarding the ESA). 
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provisions.= In addition, the Act requires the Secretary of the Interior to 
further the purposes of the ESA, including conserving the ecosystems upon 
which listed species depend and providing for their conservation.Z4l Given 
these mandatory provisions, there is no doubt BLM. has the authority, and in 
fact the obligation, to ensure compliance with the ESA when it makes 
development decisions related to federal oil and gas leases that could affect 
listed species. 

The ESA establishes a number of requirements intended to foster the 
conservation of listed species, particularly regarding the prohibition Wlder 
section 7 on federal actions that cause jeopardy to the continued existence 
of listed species.'" Under these provisions, an agency can be required to 
prepare a biological assessment that considers the effects of an agency 
action on a listed species and engage in consultation with the United States 
Fish and Wildlife Service (FWS) regarding the effects of the action."" 
Consultation can result in an FWS biological opinion specifying mandatory 
terms and conditions for any incidental take of a listed species, 
recommended conservation measures intended to further protection and 
recovery of the species, and even a ~jeopardy opinion," which can effectively 
preclude the action!'"' 

The courts have considered the requirements of the ESA in the context 
of the leasing decision in areas where listed species such as grizzly bears 
(Ursus arctos horribjIis) and spectacled eiders (Somateria fischen) exist.'" 
Consultation with FWS must occur at the leasing stage, and the consultation 
must consider not only the effects of leasing on listed species, but also 
"all phases of the agency action, which includes post-leasing activities."'<O 

210 See 16 U.S.C. § 1536(a)(2) (2006) ("Each Federdl agency shall ... insure that any action 
authorized, fWlded, or carried out by such agency ... is not likely to jeopardize the continued 
existence of any endangered species or threatened species or result in the destruction or 
adverse modification of habitat of such species which is determined by the Secretary ... to be 
critical .... "); id. § 1538{a)(I)(B) (making it unlav.i'ul for any person to "take any [endangered] 
species within the United States or the temtorial sea of the United States"); see also Tetm. 
Valley Allth. v. Hill. 437 U.S. 153. 173 (1978) ("One would be hard pressed to find a statutory 
provision whw;e t(,I111S were any plainer than those in § 7 of the Endangered Species Ad. Its very 
words affirmatively conunand all r",leral agencies 'to insUJ-e that actions authorized, funded, 
or carried Ollt by them do not jeopardize the continued existence' of an endangered "peries or 
'result in the destruction or modification of habitat of such species. ' This language admits of 
no exception." (alteration in original) (citation omitted) (quoting 16 U.s.C. § 1536 (1976»). 

241 16 U.S.C. § 1536(a)(I) (2006) ("The Secretary [of the Interior] shall rt'View other prograJllH 
administered by him and utilize such programs in furtherance of the purposes of this chapter."); 
id. § 1531(b) (providing that two purposes of the ESA are to provide a means for the 
conservation of ecosystems upon which listed species d{'pend, and to provid{' a program for the 
conservation of listed species). 

242 ld § 1536(a)(2). 
213 Id § 1536(c). 
244 Set:' id. § 1536(a)(3), (b)-{c); see also 50 C.F.R. § 402 (2008) (presenting }"WS's biological 

assessment, consultation, and biological opinion regulaTions), 
24" See, e.g., N. Alaska Envtl. Ctr. v. Kempthorne, 457 F.3d 969, 981 (9th Crr. 2006); Conner, 

848 F.2d 1441, 1453-54 (9th Crr.1988). 
246 Conner, 848 F.2d at 1453--54 (holding that failure to prepare a "comprehensive" biological 

opinion considering aU stages of oil and gas development failed to adequately consider the 
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In a challenge to the sale of sixteen lease parcels in an area of Colorado 
where the threatened hookless cactus (&lerocaclus glaucus) occurred, the 
court held BLM's consultation with FWS was inadequate because the 
consultation failed to consider the full "action area" encompassed by all 
sixteen parcels, having considered only the nine parcels where the cactus 
occurred, and thus not recognizing potential indirect effects to the species.'" 
But other courts have held that ESA challenges to leasing were not ripe for 
judicial resolution, and thus denied motions for summary judgment."" In 
Wyoming Outdoor Council v: Bosworth, however, the court recognized the 
ESA is a specific, nondiscretionary statute."" 

5- Other Laws Applicable to Protection oflhe Public Lands 

Besides these fOUT overarching statutes, there are other laws that are at 
least applicable to federal oil and gas leases, and some are in all likelihood 
specific and nondiscretionary. In the interest of space I will not discuss 
these laws in detail but will note some of them: 

• Under section 106 of the National Historic Preservation Act of 1966,"'" 
BLM must take into account the effect of its undertakings on sites 
that are eligible for or included in the National Register of Historic 
Places.2

" And prior to approval of a federal undertaking that may 

pol.('ntial for jeopardizing listed spt!<:i<,s. which ~iolated the ESA); N AJilSka EnvrJ. eft. 457 F.3d 
at 981 (approving use of a leasing biological opinion based on a reasonabl<, and forcs.wable 
development scenario to meet the requirement to make projections of the impacts of 
production on protected species); Bob Marshall Alliance v. Hodel, 852 1-'.2d 1223, 1228 
(9th Cir. 1988) (holding a leasing biological opinion must consid<1r postleasing activities, which 
was absent in this case, so the ESA was violated); See also Mont. Wildemess Ass'n v. Fry, 
310 F. Supp. 2d 1127, !l50 (D. Mont. 2004) (holdmg the scope of the )",asing action for ESA 
purposes "includes activities from leasing through post-production and abandonment," but this 
requirement was not met in this case). In 1992, the Director of BLM issued an Infonnation 
Bulletin to all BLM State Dlrectol"!j in response to the decision in Conller. Infonnation Bulletin 
No. 92-198 from Dir., Bureau of Land Mgmt., to All State Oirs. (Jan. 21, 1992) (on file with 
author). In this Bulletin BLM stated, "TIle simple rule coming out of the Conn(,T v. BUTfOTdca~", 
is that we will comply with fI,'EPA and ESA prior to leasing." fd at LAnd, "[l]easing in areas 
where [listed species] are known to exist requires lFWS] Section 7 consultation." fd at 2. 
Thus, BLM seems to view at least COlllli'Tas haVIng application beyond the Ninll! Circuit. 

217 Wilderness So<;'y v. Wisely, 524 1-'. Supp. 2d 1285, 1304-06 (D. Colo. 2007) (holdmg also 
that NEPA compliance was IJ\sufficicnt because a no surface occupancy alternative for the 
leases had been improperlyrejectcd). 

248 Wyo. Outdoor Council v. Bosworth, 284 F. Supp. 2d 81, 90-93 (D.D.C. 200'J) (holding in a 
case where earlier consultation had occun-ed when identifying awas that would be open for 
leasing, but which had not occurred when the dt!<:ision to issue leases MIS made, that because 
BLM and the Forest Service retained authoritr to condition and even prohibit development, ESA 
challenges were not ripe); Wyo. Outdoor Council v. Dombeck, 148 F. Supp. 2d 1, 10 (D,D.C. 2001) 
(holding ESA challenges not ripe because leases had been sold but not actually issued). 

249 Bosworth, 284 F. Supp. 2d at 91. 
250 16 U.s.C_ §§ 470--470x--6 (2006). Section 106 is found at id. § 470f 
251 fd. 
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affect a National Historic Landmark, the agency must minimize 
harm to the landmark "to the maximmn extent possible. "2," 

• The Archeological Resources Protection Act of 1979'" provides that 
"[n]o person may excav<l.te, remove, damage, or otherwise alter or 
deface ... any archeological resource located on public lands, . 
unless such activity is pursuant to a permit" and also prohibits 
attempting to do so. 2~1 

• The Migratory Bird Treaty Act'''' has been in place since 1918 and 
makes it unlawful to take, kill, or otherwise possess or interfere 
with a number of migratory bird species subject to treaties between 
the United States and several countries unless done under the 
governing regulations of the Secretary of the Interior:[,6 Similarly, 
the Bald and Golden Eagle Protection Act of 1940'" makes it illegal 
to take or otherwise possess or interfere with bald eagles 
(Haliaeetus /eucocephaJus) and golden eagles (Aquila chrysaetos) 
unless done lUlder pennit.''''' 

• The National Trails System Act of 1968"'''' established recreation, 
scenic, and historic trails."''' Section 7(i) allows regulation of the usc 
and protection of the trails,'" and Particularly with respect to 
historic trails such as the Oregon Trail, the provisions of the 
National Historic Preservation Act may also apply. Provisions of the 
National Wild and Scenic Rivers Act of 1968"" might be applicable to 
some federal oil and gas leases.'OJ 

• The Clean Air Act"'" declared a national purpose to protect and 
enhance air quality so as to promote the public health and welfare 
and a national goal of protection of visibility in higllly scenic Class I 
areas, which include many wilderness areas and national parks."" 
It establishes a massive regulatory and permitting regime to ensure 
compliance with National Ambient Air Quality Standards for 
several "criteria" pollutants and provides for a number of other 
pollution control requirements,"'" These requirements are primarily 
implemented by the states, but the Clean Air Act also provides that 
all federal agencies having jurisdiction over a property or facility 

21;2 Id. § 470h-2(f). 
2~ ld §§ 470aa--470nun. 
2M ld. §470ee(a). 
255 ld §§ 703-712. 
2(;<) ld §§ 703, 704. 
::57 Jd §§ 668----(l68d. 

258 ld §§ 6G8(a), 668a 
259 ld §§ 1241-125l. 
260 Jd § 1244(a). 
261 ld § 1246(i). 
262 Jd §§ 1271-1287. 
20>:3 Se..id § 1273(b). 
2M 42 U.S.C. §§ 7401-7671q (2006). 
265 Id §§ 7401(b)(l), 7491(a)(I). 
266 See id. §§ 7408(a), 7409 (estabhshing the N>lt'onal Ambient AIr Quality Standards); id 

§ 7411 (establishing new source performane~ standards for stationary sources). 
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that may result in the discharge of air pollutants shall be subject to, 
and comply with, all requirements urespecting the control and 
abatement of air pollution in the same manner, and to the same 
extent as any nongovernmental entity.""" 

• The Clean Water Act'''" has as its objective attempting Uto restore 
and maintain the chemical, physical, and biological integrity of the 
Nation's waters," and to achieve this objective it establishes goals 
that the discharge of water pollutants be eliminated, that fish and 
wildlife be protected, and that recreation be provided for in and on 
the water. "If) Like the Clean Air Act, a massive regulatory and 
permitting regime primarily administered by the states was 
created,"" Under this regime several kinds of water quality 
standards or programs are created and enforced.m And using 
language that is the same as that found in the Clean Air Act, the 
Clean Water Act also makes its provisions for abatement of water 
pollution applicable to federal agencies uin the same manner, and to 
the same extent as any nongovernmental entity."''" 

• Several federal statutes respecting the management, control, cleanup, 
and reporting of chemicals and hazardous wastes or substances have 
been enacted. These include the Resource Conservation and 
Recovery Act of 1976 (RCRA);27J the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 (CERCLA),'" 
also known as the Superfund; the Toxic Substances Control Act;"" 
and the Emergency Planning and Community Right-To-Know Act of 
1986.21

" Many of these statutes contain explicit exemptions for the 
oil and gas industry, and thus they may not be applicable laws 
relative to BLM oil and gas leases.'" Nevertheless, chemicals and 
hazardous waste are subject to controls by BLM; some of the 
authorities establishing these rights will be discussed.'n While these 
federal statutes may not be applicable laws in some cases, it is also 

207 Jd. § 7418(a). 
21)8 Federal Water Pollution Control Act, 33 US.C. §§ 1251-1387 (2006). 
21)g Jd. § 1251(a). 
270 See, P.g., id. § 131J(a) (prohibiting the discharge of any pollutants except when in 

compliance with the Act); id. § 1342 (establishing the National Pollution Discharge Elimination 
SystE'm and allowing states to administer the pennit program). 

271 See, e.g, Id § 1313(d) (requiring states to identify state waters and establish for each the 
"total maximum daily load" of pollutants); Id § 1342 (establishing thE' National Pollution 
Discharge Elimination System, wruch requires a pennit for specified discharges); id. § 1365 
(authorizing cit.iz.cn suits against any person for violations of an effluent standard or limitation). 

272 Jd § 1323(a). 
273 42 U.S.C. §§ 6901-6992k (2006) (amending Solid Waste Disposal Act, Pub. L. };"o. 89-272, 

79 Stat. 992 (1965)). 
271 42 US.c. §§ 9601--9675 (2006). 
275 15 U.S.C. §§ 2601--2692 (2006). 
276 42 U.S.C. §§ 11001-11050 (2006). 
277 See generally Envtl. Prot. Agency, Crude Oil and J\'atural Gas Wast~, http;/fwww.epa,gov! 

osw!nonhaziindustriallspecialioiL'index.htm (last visited Apr. 18, 2010) (pres,>nting provisions 
and policies related to exploration, development, and production of oil and gas under RCRA). 

278 See inJhJ. Part VIII,D. 
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apparent there are provisions dealing with hazardous wastes that 
arc applicable . 

• Even noise pollution has come to the attention of Congress. 
Congress has found that inadequately controlled noise presents a 
danger to public health and welfare and has declared a policy "to 
promote an environment for all Americans free from noise that 
jeopardizes their health or welfare. ""', And thus, "Congress 
authorizes and directs that Federal agencies shall, to the fullest 
extent consistent with their authority under Federal laws 
administered by them, carry out the programs within their control in 
such a manner as to further [this] policy."""' 

It is apparent there is a wide range of environmental protection laws 
that are applicable to development of federally owned oil and gas resources, 
and a number of these are ~specific, nondiscretionary statutes. ,,:.8, 

b'. Energy Policy Statutes 

In addition to the numerous environmental protection statutes that are 
"applicable" to federal oil and gas leases, provisions of federal energy policy 
are also applicable and evidence a goal of pursuing energy development on 
federal lands. Despite this goal, however, these laws have not repealed or 
amended the environmental protection statutes that have been discussed. 
Congress has declared a policy of support for energy development but also 
stated this would advance the goals of "protecting[] and enhancing 
environmental quality," and assuring public health.'" In the Mining and 
Minerals Policy Act of 1970,""" Congress provided that it is the continuing 
policy of the federal government to "foster and encourage private 
enterprise" in the pursuit of minerals development'S< Congress has sought to 
increase the recoverability of energy resources. 08r

• Section 604 of the Energy 
Policy and Conservation Act Amendments of 2000 CEPeAl"" required an 
inventory of onshore federal lands to identify oil and gas resources 
underlying those lands, including an assessment of ~the extent and nature of 
any restrictions or impediments to the development of the resources.""" 

279 I\orne Control Act of 1972, 42 U.S.C. § 4901(a}-{b) (2006). 
280 Jd § 4003(a). 
281 43 C.fo'.R. § 3101.1-2 (2010). 
282 Energy Reorganization Act of 1974, 42 U.S.C. § 5801(a) (2000). 
2a:J Mining and Minerals Policy Act of 1970, 30 U.S.c. §§ 21a, 1901-1905 (2006). 
284 Jd § 21a. 
285 See Energy Policy Act of 1992, 42 U.S.C. § 13411(a) (2000) «lIrecting the Secrctary of 

Energy to seck to increase the recoverability of domestic oil resources); itl § 13413(a) 
(directing the Secretary of Energy to increase thu recovumble natural gas rusource base). 

286 42 U.S.C. §§ 6201-6422 (2006). Section 604 of the Energy Policy and Conservation Act 
Amendments of 2000 is at id § 6217 (2006). 

287 Jd § 6217(a). In n'!:!ponse to this mandate, BLM has issued three reports intended to 
document the extent that federal onshore oil and gas r~sources are unavailable for development 
due to "restrictions or impediments," having released those reports in three ph<ll<es. See Bureau 
of Land Mgmt .. US. n",p't of thl" Interior, EPCA Phase III Inventory, http://www.blm.gov/wolstl 
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Probably most significantly, in the Energy Policy Act of 2005 Congress 
established severa] pOlicies related to oil and gas development on the public 
lands. To ensure timely action on leases and APDs, the Secretary of the 
Interior is to ~ensure expeditious compliance" with NEPA and take se-vera! 
other actions.:iM Best management practices (BMPs) are to be developed and 
implemented in order to improve the leasing program and ensure timely 
a~tion on APDs."" Using these BMPs as guidance, regulations setting forth 
time-frames for processing leases and APDs are to be developed, and 
deadlines are to be established for approving or disapproving resource 
management plans, lease applications, APDs, surface use plans. and related 
administrative appea!s.!:!':r And in section 390 of the Energy Policy A£;t of 
2005, rebuttable presumptions allowing the use of categori(:aj exclusions to 
meet NEPA obligations under fIve enumerated circumstances were 
established for oil and gas exploration or development activities.""' 
Nevertheless while Congress sought to speed up oil and gas development on 
the public ~ds through enactment of the Energy Policy Act of 2005, it did 
not require accomplishment of this goal by repe~ the ~umNous 
applicable environmental protection laws that a lea8€ rru~. ~c subject t~. 

Based on this review of potentially "applicable laws ml and g,~ Je~cs 
"~ d "oubi,.,ct to" <IS well as a number of specifiC, 

have ,-""en rna e ""'''" , ~ . to"'t' 
disc ti statutes" that leases have also been made subject , 1 lS 

non re B~ many retained rights allowing it to protect the natural 
apparent as. d' ght to develop the oil and gas that 
environment despite lhaVll~ ~~::de:: govemment has retained significant 
might be found on a ease. r endan ered species, prevent air 
rights allowing it. to protect 1 ~=d:e! ~ubst.anc~S, regulate noise, ensure 
and water pollution, contl"O. 1 ld egulate operations in order 

. d' perailOns on a lease '0 ,r _. d 
"care" is exerCISe III 0 h' torie trails and other cultur(;l.l an 
to conserve surface resources, protect 19 or undue degradation of the 
arche.ological resources, prevenl~ l~ecf=NEPA ~"e adhered to, ;:tUlong other 

ure the po 1elCS a ""' . ~ 
public lands, ;:tJld e.ns. b tantial rights retained under the terms; 
thin ~"When coupled With the su s " d "re ulations and formal orders 
con~tions, and stipulations in ,th':~~~da:ven .!hen<rard if not inconsis~n~ 
. ffect when the lease was ~ . t BLM has significant retaiIte 
ill e ... 1 ts granted, 1t 18 apparen . Md manner 
~ith the lease ny' . to a significant degree the tIme, pw.ce, 
rights allO\vIDg it tD specifY 
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of oil and gas development on a lease."" Retained rights st.erruning from lease 
terms, conditions, and stipulations will be considered next. 

C Terms, Conditions, and Attached Stipulations of BLM Oil and Gas Leases 

As discussed in detail above, BLM's leases, whether of the modern form 
or what is apparent in the examples of older leases, retain many rights to the 
federal government to protect the natural enviromnent.'''''' The terms and 
conditions in the leases provide that the rate of development and production 
can be specified; especially in the modern leases there arc requirements to 
minimize adverse impacts to the environment, lease suspensions can be 
required, reclamation measures can be specified, and in some instances 
operations can be denied."" It is apparent that the contractual relationship 
established between BLM and its oil and gas lessees allows BLM to regulate 
the time, place, and marmer of oil and gas development to a substantial 
degree under the terms and conditions of the lease. 

But in addition to making the rights granted under a lease subject to the 
terms and conditions in the lease, the modem versions of the lease form 
operable since March 1984 state that the rights granted are subject to 
"attached stipulations of this lease."'"' The § 3101.1-2 regulation in place 
since 1988 also makes leases "subject to" stipulations attached to the lease."" 
Stipulations have not been discussed previously. 

BLM regulations provide that "[s]tipuJations shall become part of the 
lease and shall supersede inconsistent provisions of the standard lease 
fonn.""'J The lessee is deemed to agree to the tenus of a stipulation."" 
There are three types of stipulations BLM requires: 1) no surface occupancy 
(NSO) stipulations, 2) timing limitation stipulations (TI..S), and 3) controlled 
sUIface use (CSU) stipulations."'" NSO stipulations prohibit drilling on the 
surface of a lease or a described portion of it and arc reserved for the most 
sensitive landscapes:'IIl<l A TLS limits the time periods when drilling-but not 
operations and maintenance of production facilities---can occur, such as 
prohibiting drilling on big game crucial winter ranges between November 
15th and April 30th.:~" A CSU stipulation prohibits surface occupancy unless 
certain operating constraints arc met, such as limiting sUIface occupancy or 
use within 500 feet of riparian areas unless an acceptable mitigation plan is 
arrived at first.'"' There are many stipulations currently in use, protecting 
such things as historic trails and resources, threatened, endangered or 

294 BVREAl:OF LAlI:D MGMT., supra note 83, at 1. 
295 Seediscussion suprd Part JV.B; sef'also BCREAU OF LAND MGMT., supra note 83, at 3. 
296 BUREAU OF LAND MGMT., supra note &1, at 3. 
297 Id. at 1. 

298 43 C.F.R.. § 3101.1-2 (2008), 
299 Id. § 3101.1-3. 
300 Jd. 

301 BUREAU OF LANIJ MGMT" supra note 147, § .3101.l3A. 
302 Jd. § 3101.13A1(c). 
303 Jd § 3101.13AI(a). 
~94 Jd. § 3101.13A\(b). 
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special status species, high quality visual environments, raptors, and special 
management areas, among others."'" In Wyoming, it is not lUlUSUal for a 
current lease to have between four to seven stipulations attached to it.:lr~ 
Examples of these stipulations can be seen in any BLM Notice of 
Competitive Oil and Gas Lease Sale.;o7 BLM's manual governing issuance of 
leases contains a number of provisions regarding stipulations."'" 

In addition to stipulations, CllI"1"Cnt leases also often have "information 
notices" attached to them:~"' There are currently three lease notices in use in 
Wyoming: one applicable to protections for steep slopes and certain other 
resources, one applicable to historic trails, and one applicable to the greater 
sage_grouse."· While these notices express an intent to protect these 
resources, they probably have little or no legal consequence: 

An infonnation notice has no legal consequences, excc-pI. to give' notice of 
existing requirements, and ... [only) convcy[s) certain operational, procedural 
or administrative requirements relative to lease management within the tenns 
and conditions of the standard lease fonn. Infonnation notices shall not be a 
basis for denial of lease uperations.'ll 

~The issuance of the Wonnation Notices therefore establishers) no 
binding policy or practice .... ,,"01 So while these notices certainly express a 
goal of BLM's to protect resources like the sage-grouse, the legal authority 
for any resulting actions must be fOlUld in the lease itself, in the § 3101.1-2 
regulation, or in other law, not in the lease notice. 

D. Regulations and Formal Orders 

With respect to modem versions of the lease fonn issued since 1984, 
the rights granted lUlder the lease are made subject to two conditions related 
to compliance with regulations and fonnal orders, one applicable to 
regulations and formal orders in place when the lease is issued, and the 
other to later-adopted regulations and formal orders. In the modem lease 
forms, the rights granted are subject to "the Secretary of the Interior's 
regulations and formal orders in effect as of lease issuance~ and are 
additionally subject to "regulations and fonnal orders hereafter promulgated 
when not inconsistent with lease rights granted or specific provisions of this 

305 See, c.g., WYO. STATE OFFlQ;, BL'REAU OF LAl;D MGMT., NOTICE Or' COMPETITlVE OILAl\·n GAS 
L&\St; SAJ£ (2010), i'vaJlwle at http;l!www,blm.gov/pgdataJetdmedialiblblntlwy/progratnsl 
encrgy/ogliea.singl201O.Par.40252.File.dat/Q2list.pdf (presenting the different typ(!S of leaso 
stipulations for ELM lease sales in Wyoming). 

306 See Jd at 1--31. 
307 See, e.g., id (presenting lea.~e stipUlations for BLM lease sales in Wyoming), 
308 BUREAU OFLA.'W MGM"J"., supra note 147, § 3101.13A. 
309 Id § 3101.13B. 
310 Wyo. STATE Ornet;, .'>"upranote 305, at 44-46. 
311 43 C.F.R. § 3101.1-3 (2008). 
312 Cont'! Land Res., 162 I.B.LA 1,5 (2004). 
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. e older versions of the I 
that the offer to lease is pursuant an~ase ~rom 1954, 1965, and 1971 Provide 
,the Secretary of the Intenor jon Subject to the ~es and regulations of 
rnconsistent with the lease Ii h:

W 
or he!;';after In effect" when not 

exercise of lease ng. hts wjJ. I b g. granted. These conditions on the 
e consIdered next. 

1. Regulations 

a. l'he ReguJationsat43 G.PR Part3100 

~LM's ClIlTent Ie.asing regulations are found at 43 G.P.R Part 3100. 
The § 31?1.1-2 ~e~tion that elaborates on the rights granted to the lessee 
and BLM s retained rights when an oil and gas lease is issued was discussed 
in some detail above,al!. as was the § 3101.1-1 regulation that provides that 
leases shall be issued only on standard fonns. JJ. In addition, the regulations 
applicable to stipulations were just discussed."" An additional regulation in 
this part provides that "laJ suspension of all operations and production may 
be directed or consented to by the authorized officer only in the interest of 
conservation of natural resources. ""IS Suspension of lease operations is a 
significant means by which BLM can exercise its retained rights to protect 
the natural environment.

318 
When a suspension occurs, the term of the lease 

is extended by the period of time of the suspension, and rental and minimum 
royalty payments are also suspended.'\2<' Few other regulations ~ part 3100 
likely implicate BLM's re~ed rights ~th respect to enVIronmental 
protection after issuing an oil and gas lease. . 

The current version of BLM's oil and gas leasing regulations was 
uIg t d · 1988 = Thus the current version of the part 3100 regulatlOl1S prom ae In . , 

313 BI.:REAL" OF LAKD MGMT., supra note 83, at 1. . BURF..A1' OF LAN]) MG~rr., 1954 LEA!:JE 
314 BUlu:ACQlo'LAKD MGMT., slIpranote 147, § 3101.IIB,_ . , ole 88 at l' 

.~ 88 t I' BUR&\U OF LAND MGMT., 196'.> LEASE FORM, supra n , , FOlm supra no", ,a , I 
. , M .- '971 LEASB FoR.'>! supra note 88, at . BUREAUQFLAND G,,, .. , ' 

315 See discussion supmPart IV.C. 
316 See supra Part IV. 

317 Seesupratext accompanying notes 299--30~. al u,asing Act, 30 U.S.C. § 209 (ZOO6) 
3)8 43 C.}'.R. § 3103.4-4(a) (2008); se~ m.so ~ne: cd t suspend leases "in tl", interest of 

(p ding that the Secretary of the lntenor 16 aut 0117. 0 
-"J I conservation of natural resources . . ( 'ling Coppl"r Valley Ma(,h. Works, nc_, 
319 See supra notes 20Q--02 and a(:coHlp~lYlng textv:10f the use of suspensions to avoid 

653 r'Zd 595 600 (D.C. Cir. 1981), and lIS appro .' g f the tcnn "in the interest uf 
., . '''nt with the ordmary mealUn 0 emironnU'l\ta1 harm as conS1S"" _ . 

. " f lural r"sources In.'30 U.S.C. * Z09). conservation 0 na . . 

3~O 43 C.F.R § 3103.4-4(b), (d).(Z008). • re lations that prome for eonsul~atlOn WIth nOI1-
.121 However, theru are proVlS10~S m tl,'C . gu "'"d even a prohibItion on leasmg over surface 

. . pnor to easmg ,... _ . J d there are BLM surface managmg agcnel"s C cl d' g Furest Service obJectIOn, an 
"angoing agency objection in some cases m N" ill

i
. _, W,"dlife Refuges. 43 C.F.R. §§ 3101.5-1, I" ...,..... In to leasmg on a IOn .... also special regulations that app,-" 

5-4 7-1 7-Z(Z008). . 53 F"d Rcg.17,340 (M:ay 16, H}BB) 
·5--;22 ou' and'Gas Leasing, GeoUlcnuai Re:soU:sMLea:';;ent 53' F!"<I. Rcg. 22,814 (JlUle 17, 

(codified at 43 C.F.R. pIS. 3000-3~2:~e::muted an~endm:nts that do not impli<:ate BLM's 
1988) (codified at 43 C.F.R. pIS. 3 
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would clearly apply to the 34,367 currently active leases in the eleven 
western states issued since that date (see Table 1). Most significantly, the 
§ 3101.1-2 regulation applies to these leases, which represent seventy-one 
percent of the currently active leasf'S in the eleven wc~1:crn states (see Table 1). 

Prior to adoption of the 1988 version of the leasing regulations, which 
were promulgated to comply with FOOGLRA/~' several iterations of the 
leasing regulations had been in place. Regulations governing oil and gas 
leases were in place in 1938, and notices of modifications to the regulations 
were published in the Federal Register in 1946, 1954, 1964, 1970, and 1983.'" 
The 1983 regulations contained a provision in § 3101.1-2, but it was amended 
when the 1988 version that has been discussed extensively was adopted. 
The 1983 version provided that stipulations could be attached to a lease only 
if either "the stipulations did not absolutely bar exploration" or the lease as 
stipulated remained acceptable to the offeror."· With respect to provisions 
allowing BLM to ensure protection of the environment, many of the older 
versions of the leasing regulations provided for suspensions and 
stipulations:'I2U 

Whether leases issued prior to 1988 are subject to the current leasing 
regulations, particularly the § 3101.1-2 regulation, is debatable, but the broad 
reservations contained in the 1954, 1965, and 1971 leases, such as the tenn 
allowing the rate of prospecting and development and the quantity and rate 
of production to be subject to BLM control in the public interest, 3" suggest 
that these leases could be subject to the later-adopted regulations. The older 
leases provide that reasonable regulations "hereafter in force" apply to the 

retained rights relative to environmental protection have been made since HISS. See, e.g., 
Oil and Gas Le-ase Acreage Limitation Exemptions and Rpinstatement of Oil and Gas Lcfl3!o'S, 

71 Fed. Reg. 14,821, 14,821-23 (Mar. 24, 20(6) (codified at 43 C.F.R pt. 3100); Oil and Gf13 
Leasing, 70 Fed. Iwg. 58,854, 58,874-75 (Oct. 7, 2005) (codified at 43 C.F.R. pt.s. 3000--3870); 
Oil and Gas Leasing: Onshore Oil and Gas OpenltioIls, 66 Fed. Reg. 1883, 1892-94 (Jan. 10, 2001) 
(codified at 43 C.F.R. pts. 3100--3160); Promotion of Development, i{eduction of Itoyalty on 
Heavy Oil, 61 Fed. Reg. 4748, 475<h52 (Feb. 8, 1996) (codified at 43 C.F,R. pt. 3100), 

323 See Thomas L. Sam;onetti & William R. Murray, A Prin]f'r on the Federal Onshore Oil and 
Gas Leasing Refonn Act of 1987 and Its Rf'.gulations, 25 L.·U;D & WATER L, REV, 375-76,383 
(1990) (discussing the adoption of FOOGLRA and related regulations). 

324 See 4.':1 C.F.R. pt. 192 (1939); Minerals Management and Oil and Gas Leasing, 48 Fed. Reg. 
33,648, 33,662-75 (July 22, 1983) (codified at 43 C.F.R. pts. 3100-3150); iteorganization and 
Itevision of Chapter, 35 F!c'd. Reg. 9503, 9670 (June 13, 1970) (codified at 43 C.F.R. pts. 3100--3109); 
Revision of Regulations-Continued, 29 Fed. Reg. 4507 (Mar. 31, 1964) (codified at 43 C.F.R. 
pts. 3000-3129); Editorial Revision of Regulations, 19 Fed, Reg. 8835, 9011-19 (Dec. 23, 1954) 
(codified at 43 C.F.R. pt. 192); GenerJl Regulations ApplicahlB to Mineral Pern,i!s, Lt,as""" and 
Licenses, 11 Fed. Neg. 12,952 (I\ov. 1, 1946) (codified at 43 c.l".R. pts. 191-192); Oil and Gas 
Leases, 11 F!"(l. Reg. 9760 (Sept. 5, 1946) (codifi~d at 43 C.F.R. pt. 192). 

325 43 C.F.R. § 3101.1-2 (19&'3). 
326 Eg., 11 Fed. Rt'8. at 12,953 (requiring special stIpulatIons for lands in national fores!;s and 

reclamation projects); id at 12,954 (providing for suspension of OperatlOnS, production. and 
rental payments). 

327 See supra note~ lOC)-{l9, 134 and accompanying text. 
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lease if not inconsistent with the provisions in the lease.'''' Section 6 of the 
1984 version of the lease fonn already allowed for reasonable measures to 
be required, even before the § 3101.1-2 regulation was promulgated in 1988:"'" 
Accordingly, the current version of the leasing regulations could well apply 
to leases issued prior to 1988. However, as will be discussed below, in some 
circumstances the cowts have not been receptive to allowing later~nacted 
statutes to govern a lease."" 

b. The RegulatioIl.'> at 43 CFR. Part 3160 and Other ELM RegulatioIls 

In addition to its leasing regulations, BLM also has an extensive body of 
regulations governing onshore lease operations. These regulations are found 
at 43 C.F.R. part 3160,"" BLl\fs current operating regulations are replete with 
provisions allowing BLM to protect the natural environment when 
operations are proposed, including the following: 

• "The authorized officer is authorized and directed to.. require 
compliance "lith lease terms, with the regulations in this title and all 
other applicable regulations promulgated under the cited laws; and to 
require that all operations be conducted in a manner which protcds 
other natural resources and the envirorunental quality .. , ,,>332 

• ~Before approving operations on [a] leasehold, the authorized officer 
shall detenninc ... that the proposed plan of operations is sound both 
from a tedmical and environmental standpoint. ,,~,' 

• Operators arc to comply with applicable laws, regulations, lease 
terms, onshore oil and gas orders, notices to lessees, and other orders 
and instructions from BLM, including but not limited to conducting 
all operations in a manner that "protects other natural resources and 
envirorunental quality. "dO' 

• The regulations make extensive provisions regarding submission of 
APDs, including requiring submission of a surface use plan of 
operations which must contain information regarding roads and drill 
pads, methods for contairunent and disposal of waste materials, and 
reclamation plans.~'-' 

• "The operator shall conduct operations in a manner which protects 
the mineral resources, other natural resources, and envirorunental 

328 Set;' B\:RP..AL' OF LAKD MGMT., Sllpr,~ note 147, § 3101.1.1lB; see also BUREAl: OFLA!\'D MGMT., 
1954 LEASE FORM, Sllpro note 88, at 2; BUREAt; OpLAND MGMT., 1005 LF,/\SE FoRM, sllpra note 88, at 2; 
BURUU m'wD MGMT.,1971 U!ASEFoRM, supm note 88, at 2. 

329 BUREAUOFWDMGMf., 1984 LF,/\SE ~URIII, SIlpra note 84, at l. 
:J:JO Seediscussion intra Parts VI, vn.B. 
331 43 C.F.R. pt. 316() (2008). 
3:12 Id. § 316l.2. 
333 Jd 

3:14 Id. § 3162.1(a). 
335 Id § 3162.3--1(1); S('c also Mineral Leasing Act of 1920, :JO US.C § 226(g) (2006) (requinng 

"a plan of operations covering propusIo'd surface-disturbing activities"). 

1123



GAL.I'E)/OERY,OOC 5I'~0/2010 9:05PM 

2010] RETAINED RIGHTS ON PUBliC LANDS 647 

quality," which obligates the operator to comply with all pertinent 
orders, applicable laws, regulations, lease terms and conditions, and 
the approved drilling plan.'" ELM is to prepare an enviromnental 
review to ensure compliance with NEPA, and this environmental 
review can be used to determine terms and conditions of approval of 
the proposed drilling plan."'"' 

• ~The operator shall exercise due care and diligence to assure that 
leasehold operations do not result in undue damage to surface or 
subsurface resources or swface improvements. """ 

• Operators may be subject to penalties for noncompliance with these 
regulations, including shut down or shut-in of operations where 
significant enviromnental impacts are occurring.""" 

While these regulations clearly create mandatory obligations to protect 
the enviromnent, that is not their sole purpose. The regulations at 43 C.F.R. 
§§ 3161.2 and 3162.1Ca) require actions to protect the environment, but they 
also specifically provide that an objective of operations is to maximize oil 
and gas recovery."'" 

Moreover, one COM, in Blancett v. US Bureau of Land Management,'" 
detennined many of these regulations do not provide a basis for a "failure to 
act" claim pursuant to the Administrative Procedure Act.'" This case 
concerned claims that BLM had failed to protect the envirorunent from oil 
and gas operations that affected a ranch in New Mexico.:J.I~ The comt ruled 
that while the regulations at 43 GF.R. §§ 316l.2, 3162.1(a), and 3162.5--1(a)-{b) 
established broad objectives, "none of the regulations in Part 3160 imposes a 
mandatory duty on BLM to protect the enviromnent with the specificity 
required to support a claim under § 706(1) of the [Administrative Procedure 

336 43 C.F.R § 3162.5--I(a) (2008). 
337 Jd. "Conditions of approval" is a tenn of art in ELM and means requirements that BLM 

can impose based on a site--5pecific review but which were not necessarily provided for by 
stipulation. Presumably the "conditions of approval" referenced in 43 C.F.R. § 3162$-I(a) are 
one fonn of a "reasonable measure[]" that can be required pU!1:iuant to 43 CY.R § 310l.1-2 and 
section six of the modem le"",e fonns. 43 C,F.R. § 3102.1-2 (2009): Bl:REAU OF L\ND MGMT., 
sllpra. note 83. Best Management Practices (BMPs) are another type of protective measure thaI. 
BLM encourdges and can l1.'quire, and is increasingly emphasizing. &-..' supra. text accompanying 
notes 289-90 (discussing BMP provisions in the Energy Policy Act of 2005): infra. text 
accompanying notes 429----34, 577--81 (discussing BMPs and BMP provision!:! in The Gold Booli). 

338 43 C.F.R. § 3162.5-1(b) (2008). 
339 Id § 3163.1(a)(3). 
340 Id §§ 3161.2, 3162.I(a) (providing in both instances that operations are to result in the 

maximum ultimate recovery of oil and gas); see also id § 3160,0-4 (providing that the objectiw 
of BLM's oil and gas operations regulations "i!:! 1.0 promote the oniprly and pfficient exploration, 
development and production of oil and gas"). 

341 No. CivA 04-21f,2 (Jl)B), 2006 WL 696050 (D.D.C. Mar. 20, 2006), 
342 5 U.S.C. §§ 551--559, 701-706, 1305, 3105, 3344, 4301, 5335, 5362, 7521 (2006): Blancet~ 

2006 WL 696050, at ~6; see 5 U.S.C, § 706(1) (2006) (authorizing a wvi",wing court to "compel 
agency action unlawfully withheld or unreasonably delayed"); see also id § 551(13) (defining 
"agency action" that is subject to judicial review under the Administrative Procedure Act as 
mcluding five particular activitles, including a "failure to act"). 

313 Blancett, 2006 WL 696050, at *1. 
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Act]."'" It found the regulations did not specify discrete agency action and 
did not defme actions that were legally required."" Thus, the plaintiffs' 
lawsuit failed the two-part test under the Supreme Court's precedent in 
Norton v. Southern Utah Wilderness Allianct!'" that is required to support a 
§ 706(1) claim."" Consequently, the court granted BLM's motion to dismiss 
the lawsuit based on the pleadings and found that it did not have subject 
matter jurisdiction. However, because the dismissal without prejudice did 
not constitute a decision on the merits,"" the precedential value of this 
unpublished decision is limited. BLM's obligations to protect the 
environment will be considered furthcr in Part IX."" 

Despite the decision in Blancett, it seems clcar that cven if BLM's 
operations regulations do not mandatc particu/aradions by BLM that can be 
enforced in court, the regulations nevertheless provide that BLM is obligated 
to require environmental protection when it permits oil and gas 
development. As the court recognized in Blancett, defcmciant BLM 
"aclmowledge[s] that the regulations charge BLM with requiring operator 
compliance with lease terms and regulations and with requiring that 
operations be conducted in a manner that protects environmental quality."""" 

A form of the part 3160 regulations that closely approximates the 
current version of the regulations with respect to environmental protection 
obligations has been in place since 1982 when the Minerals Management 
Service (l\fMS) amended the predecessor regulations.'" The 1982 regulations 
were intended to be codified at 30 C.F.R. part 221, and at that time on.,>hore 
operations were under the direction of MMS, not BLM.'" However, the 1982 
regulations were amended again in August 1983. In the 1983 revision the 
regulations were transferred from 30 C.F.R. part 221 and redesignated as 
43 C.F.R. part 3160, and the management authority was transferred to 

3441d.at·l1. 
3-15 ld. at *6, *10. 
346 542 U.S. 55 (2004). 
347 Blancett, 2006 WL 60050, at *6; see Norton, 542 U.S. at 64 (requiring that a caus~ of action 

under 5 U.S.C. § 700(1) "can proceed only where a plaintiff a'l&lIis that an agency failed to taJ.a' 
discrete agency action that it is required to take" (emphasis added)). 

3-18 BlanCf.'t~ 2006 WL 696050, at *11. 
34g See discussion illli"a Part IX. The court in Au Sable, 565 F. Supp. 2d 812 (E.D. Mich. 21X(8), 

also held claims that BLM and l"orest ScIVice actions violated 43 C.F.R. § 3161.2 were 
unsubstantiated. ld at 840. However, that holding WlL'S based on a detennination that "plaintiffs 
have not alleged any facts that would establish a violation of this regulation independent of 
their [successful] NEPA claim." ld. Au Sable was not based on a consideration of whether the 
requirements to sustain a "failure to act" claim were met. ld.; see discussion supra Part V.B.2 
(coflSidering the court'8 decision in Au Sable). 

350 Bl;mccl~ 2006 WL 696050, at *8. 
351 Oil and Gas Operating Regulations, 47 ~·ed. ]l:~g. 47,758, 47,765--76 (Oct. 27, 1982) 

(codified at 43 C.F.R. pt. 3160 (1983)) (adopting fmal rule that, among other things, amended the 
language of 30 C.F.R. §§ 221.11,221.12,221.20,221.23, and 221.30 with language identical to ur 
similar to that found in the current regulations at 43 C.F.R. §§ 3161.2, 3162.1, 3162.3,1, and 
3162.5-1). 

352 Sec id. at 47,758 (indicating rulcmaking was undertaken by the Minerals 
Manag~ment SeIVicc). 
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BLM. '''' In 1988, as part of the regulatory revisions needed to confonn to 
FOOGLRA, the operating regulation governing APDs was modified to its 
eurrent fonn by adding requirements related to surfaee use plans of 
operation, as well as other provisions."'" Thus, with respect to environmental 
protection provisions, the eurrent version of the operations regulations has 
been fully in place since 1988,'"" but regulations quite similar to, and often 
identical to, the current regulations have been in place since 1982:r,o 

Consequently, the vast majority of currently active leases in the eleven 
western states are subject to the current operating regulations or a version 
very similar to them (see Table 1). 

Prior to the 1982 revision of the regulations, MMS managed oil and gas 
operations lUlder regulations adopted in 1942."" The 1942 regulations, which 
were in place for forty years,"'" provided for less in the way of environmental 
protection than the current regulations, but they did provide that ~[tlhe 
lessee shall not pollute streams or damage the surface or pollute the 
lUldergrolUld water of the leased or other land."'"'' More generally, the old 
operations regulations required compliance with lease terms, regulations, 
and applicable law."'''' 

In addition to the part 3160 regulations, BLM also promulgated 
regulations governing approval of land use authorizations. With respect to 
provisions that are relevant here, these regulations have been in place since 
1981.""' These regulations provide that the United States reserves the right to 
use the public lands or authorize the use of the public lands by the general 
public in ways that are compatible or consistent with the land-usc 
authorization."'" They also provide that each land-use authorization shall 
contain terms and conditions that shall minimize damage to scenic, cultural, 
and aesthetic values and wildlife habitat and that "otherwise protect the 
environment~;""" require compliance with air and water quality standards;'''' 

3:>-1 Onshor(' Oil and Gas, Gcneral. 48 Fed. Reg. 36,582, 36,583 (Aug. 12, 1[183) (<:odified at 
43 C.F.R. pt 3160 (1983)) (establishing, among other things. a fonn of the regulation at 43 C.F.R. 
§ 3161.2 that is identkal to tilC (:urrent version); seealso43 C.F.R. § 3161.2 (2006). 

354 See, c.g., Minerals Managenwnt, 53 Fed. Reg. 22,814, 22,846 (June 17. HISS) (codified at 
43 C.F.R. pt 3160 (1988)). 

305 Comparc43 C.F,R. pt. 3160 (1988), with 43 C.~·.R. pt. 3160 (2008). 
356 Compare 43 C.F.R. pt. 3160 (1983). with 43 C.F.R pt. 3160 (1988), and 43 C.F.R. 

pt. 3160 (2008). 
357 Oil and Gas Operating Regulations. 7 Fed. Reg. 4132 (June 2. 1942) (codified at 30 C.F.R 

pt. 221 (1944)). 
3G8 See supra text accompanying note 351. 
35g 30 C.F.R. § 221.32 (1944), 
360 Id. §§ 221.4, .18. An even older vernion of the opt-rat.ing regulations is found at 30 C.F.R. 

§§ 221.1-.56 (1939). 
361 Leases. Penuits. and Easements, 46 Fed. Reg. 5772, 5777 (Jan. 19, 1981) (codified at 

43 C.F.R. pt 2920 (1981)). 
362 43 c'F.R. § 2920.7(a) (2008). "Land lLSe autilorization" means "any authorization to US{' the 

public lands issued under this part" and "lease" means "an authorization to possess and use 
public lands for a fixed period of time." Id. § 2920.Q.5(c), (I). 

363 Id. § 2920.7(b)(2). 
361 Id. § 2920.7(b)(3). 
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and require compliance with state environmental protection standards that 
are more stringent than federal standards. w; Land-use authorizations shall 
also contain provisions that "[r]equire the usc to be located in an area 
which shall cause least damagc to the envirorunent, taking into 
consideration feasibility""'''' and to ~[o]therwise protect the public interest.""" 
Other provisions provide for inspection and monitoring during construction, 
operation, and maintenance of the land-use authorization so as to protect 
the environment."" 

In sum, BLM's oil and gas leasing regulations, its oil and gas operations 
regulations, and the land-use authorization regulations provide an additional 
and substantial basis for BLM to assert retained rights so as to protect the 
natural environment. The leasing regulations have existed in their present 
fonn since 1988, the operations regulations have been in essentially their 
current fonn since 1982, and the relevant land-use authorization regulations 
have been in place since 1981. Consequently the majority of currently active 
lcases in the eleven western states are subject to these provisions without 
need to consider the question of whether later-adopted regulations were 
incorporated into a lease or were consistent with lease rights previously 
granted (see Table 1). 

2 Formal Orders 

Beyond these regulatory provisions are a number of authorities that 
could be "formal orders, H which many leases are also subject to----. 
particularly leases issued since 1984 when this condition on the granted 
lease rights was introduced."" These fonnal orders could include BLM 
Resource Management Plans (RMPs) developed pursuant to FLPMA, 
onshore oil and gas orders, notices to lessees, provision', in the BLM manual 
and handbook, BLM instruction memoranda, BLM's "Gold Book," 
Executive Orders, and Department of the Interior Solicitor opinions and 

Secretarial orders. These sources of authority will be considered next. 

a.. Resource Management Plans 

BLM RMPs are required by FLPMA;'7<l and their role in the oil and gas 
leasing and development process was discussed above.'" Once an RMP is 
developed, the Secretary of the Interior shall manage the public lands 

365 id. § Z9Z0.7(b)(4). 
366 Jd § 2920.7(")(5). 
367 Jd. § 29'20.7(c)(6). 
368 Jd §§ 2920.9-1(c), -2. 
~59 See supra notes 111-12, 176-77 and accompanying text. 
370 Federal Land Policy and Management Act of 1976, 43 U.S.C. § 1712(a) (Z006) (stating that 

the Secretary of the intt'rior "shall. develop, maintain, and, when appropriatt', revise land USe 
plans"). See gencr.JJy id. § 1712 (specifying land-use planning requirements); 43 C.t'.R. 
§§ 1601.1-l to -8 (2008) (prf'Senting the objectives and policies for BLM's planning regulations). 

371 See diS{;ussion supra. Part III.A.I. 
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governed by the plan in accordance with the plan:"" There seems to be little 
doubt that an RMP constitutes a formal order that an oil and gas lease issued 
since 1984 is subject to. 

The first RMPs were adopted in the early to mid-l9oos.'" Accordingly, 
oil and gas leases have been made subject to these formal orders since 
approximately the mid-l980s. As indicated several times above, it seems 
likely that older leases are also subject to the provisions in a later-adopted 
RMP because the expansive language in older leases--"not inconsistent with 
any express and specific provisions herein~3"-arguably makes the older 
leases subject to the later-adopted RMP provisions. !<'or RMPs adopted after 
1984, the RMP provisions could well be "not inconsistent with lea.<;e rights 
granted or specific provisions of this lease," as provided for in the modern 
lease form in place since 1984."" 

RMPs provide general guidance for oil and gas development that might 
~" occur pursuant to them. Under the B1M handbook governing land-use 

planning, an RMP should identify areas open to leasing subject to various 
constraint levels--for example, an area may be open to leasing with 
"moderate constraints" such as seasonal and controlled surface-usc 
restrictions; identify areas closed to leasing; identify lease stipulations, 
conditions of approval, and best management practices that will be 
employed; identify "[w]hether constraints identified in the land use plan for 
new leases also apply to areas currently under lease~; and define "resource 
condition objectives for areas under development to guide reclamation 
activities in these areas. "m Thus, RMPs contain considerable guidance that 
oil and gas leases are subjec to. 

b. Onshore Oil and Gas Orders 

B1M is authorized to issue Onshore Oil and Gas Orders when necessary 
to implement or supplement the oil and gas operations regulations:"" 

372 43 U.S,C. § 1732(a) (2006); see also 43 C.F.R. § 1510.5-3(a) (2008) ("All future rcsoun.:", 
management authorizations and actions ... shall eonfonn to the approved plan."), 

~73 See 2 CQGGI:-IS & GLJCKSMA..'-I, supra note 23, § 16:18, at 16-.'31 (noting that by 1987, 
BLM had completed only 12 of 162 RMP5). 

374 Bl'l!8AC 01'" LP.Nv MGMT., 1954 LE.-\SE FoR.\1, supra note 88, at 1; BUREAU OF Lu;D MGIIIT., 
1965 LEAsE FoRM, supm note 88, at 1; BUREAl'Qt'LAND MGMT., W71 LEASE FORM, supra note 88, at 1. 

375 BUREAU OFLAND MGMT., supra note 83, at 1. 
376 8t:'e discussion -,"upr,l Part mAl. 
377 BUR8AC OF LAND MGMT., u.s. DEP'T OFTIJE l:-JTERTOR, LM'D USE PLA,'l:-JING H,v.;PBOOK 2;)",24 

(2005), available at http://www.blm.gov/pgdata/etc/medialiblblm/akiaktestlpJanningiplaJUling. 
general.Par.65225.File.datfblm_lup_handbook.pdf; see also BlIRF.A.t: OF J.A.Nll MGIIIT., U.S. DEP'T 
OF TIlE iNTERIO!{, BLM P!.A:>INTNG tUR FLUID MI);ERAL RESOURCES (1990) (hereinafter BURF.!>!; Qt. 
LAND MGMT., FLUID MI:-JERAL 1lAKDBOOK] (outlining similar provisions). Provi~ions in this 
handbouk are discussed below. See infra Part V.D.2.d. 

378 43 C.F.R. § 316<1 .. 1(a) (2008). 
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Seven onshore orders are currently in effect.'" They deal with drilling and 
disposal of produced water, site security, and other issues. An onshore order 
is "binding on operating rights owners and operators. "m! 

The most significant onshore order for purposes of this discussion is 
Onshore Oil and Gas Order Number 1.'" This order was first adopted on 
October 21, 1983,""" and it was most recently revised on March 7, 2007."~' 
It governs approval of oil and gas exploratory, development, and service 
wells and most subsequent well operations on essentially all federal onshore 
oil and gas leases."'" The order governs APDs including their accompanying 
drilling plans and surface use plan of operations."'" Among other things, the 
order describes a number of requirements for the surface-use plan of 
operations.- These include provisions for revegetation of disturbed areas 
and the safe contairunent and disposal of waste material (including 
chemicals).""'" The processing of APDs is discussed and prescribed in detail, 
including requirements for on-site inspections."'" BLlVI can approve, defer, or 
deny an APD depending on whether certain requirements have been met; 
this includes a provision that "BLlVI cannot approve an APD or :Master 
Development Plan lUltil the requirements of certain other laws and 
regulations including NEPA, the National Historic Preservation Act, and the 
Endangered Species Aet have been met."""" Onshore Order Number 1 then 
makes this provision: 

The approved APD will contain Conditions of Approval that reflect necessary 
mitigation measures. In accordance with 43 CFR 3101.1"2 ... , the 8LM ... may 
require reasonable mitigation measures to ensure that the proposed operations 
minimize adverse impacts to other resources, uses, and users, consistent with 
granted lease rights. The 81M will incorporate any mitigation requirements, 
including Best Management Practices, identified through the APD review and 
appropriate NEPA and related analyses, as Conditions of Approval to the APD."'·" 

379 See Bureau of Land Mgmt., U.S. Dep't of thE' Intt-rior, Onshore Operations, 
http:/twww.bhn.govlwy/stien/programsienergy/Oil_and_ Gas/Onshore_ Operations.html Oisting 
BLM's active onshore orde!») Oast visited Apr. 18, 2010). 

380 43 C.F.R. § 3164.1(b) (2008). 
381 See generally Bureau of Land Mgmt., U.S. Dept of the Interior, Onshore Oil and Gas 

Order )1.'0. 1, httpJ/www.blm.gov/wolstlen/progleIlergy/oiCand...ga...!/Onshure_ Ord<"r_nol.html 
(last visited Apr. 18,2010) (containing links to baekground information regarding Onshore 011 
and Gas Order Kumber 1). 

382 Onshore Oil and Gas Order No.1, 48 Fed. Reg. 48,916 (Oct. 21, 1983). 
38J Onshore Oil and Gas Operations, 72 Fed. Reg. 10,308 (Mar. 7, 2(07). 
381Jd 
385 Jd. 
3&l Id. at 10,331-33 . 
• 387 Jd. at 10,332-33 (subsections describing methods for handling waste and plans for 

suIface reclamation). 
388 Id. at 10,333-34 (subsections describing APD posting and processing and APD approval). 
389 Id. at 10,334. 
390 Jd. 
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It is noteworthy that the "reasonable mitigation measures" referred to 
here are not confined to the ~200-meter 6O-day rule" limitations mentioned in 
the § 3101.1-2 regulation, and thus these reasonable mitigation measures are 
arguably not limited accordingly; this is consistent with both the language in 
the § 3101.1-2 regulation and section 6 of the standard lease fonn in use 
since 1984.'" Moreover, there is no indication in Onshore Order Number 1 that 
the heightened clear and convincing evidence standard presented in 1M 92-67 
and BLM Manual MS-3101 is applicable for determining reasonable measures."'" 

Onshore Order Number 1 also specifies several general operating 
requirements. It provides that "[t)he operator must conduct operations to 
minimize adverse effects to surface and subsurface resources, prevent 
unnecessary surface disturbance, and confonn with currently available 
technology and practice.""" Furthennore, U[t]he operator must comply with 
the provisions of the approved APD and applicable laws, regulations, Orders, 
and Notices to Lessees, including but not limited to [several specified 
provisions, including provisions related to cultural and historic resources, 
ESA compliance, and surface protection).""" 

While the current version of Onshore Order Number 1 has only been in 
place since March 2007, as noted, it has been in place in some fonn since 
October 1983.'" Thus, the roughly 36,000 leases issued since 1983 are subject 
to this fonnal order in one of its previous versions (see Table 1). As claimed 
elsewhere, it is not clear that the newest version of Onshore Order Number 1 
would necessarily be inconsistent with lease rights granted in older leases 
since those older leases contain at least somewhat expansive reservations 
of authority allowing actions to be taken to protect the enviromnent and 
other resources.""" 

c. Notices to Lessees 

Another kind of formal order that is recognized is the notice to lessee 
(NTL). The BLM authorized officer may issue an NTL "when necessary to 
implement the onshore oil and gas orders and the regulations in this part. ,,"'" 
NTLs ~implement the regulations in [part 3160) and operating orders, and 

391 Seediscussion Sllpl7i Part rv.C.2~1 (arguing reasonable measures afU not limited to those 
~p",cified in the 200-meter GO-day rule). 

392 See Onshore Oil and Gas Operations, 72 Fed. Reg. at 10,335; see also discussion supra. 
Part IV.C.3 (arguing the clear and convincing evidence standard in 1M 92-67 and BLM Manual 
MS-3101 is unwarranted). 

3.'13 Onshore Oil and Gas Operations, 72 /<'ed. neg. at 10,335. 
391 Id Onshore Order Number I also makes provisions related to waiver, exempt.ion, or 

modification of lease stipulations. Id. at 10,337; see also43 CYR * 3iOLl-4 (2008) (establishing 
similar provisions for modification and waivcr of stipulations). 

3g." See Onshore Oil and Gas Order No. I, 48 Fed_ neg_ 48,916 (Oct. 21, 198.3); supra notes 
381---83 and accompanying text. 

300 SeesllpruPanIV.B. 
397 43 C.F.R. § 3164.2(a) (2008). 
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serve as instructions on specific item(s) of importance within a State, 
District, or Area. ".,'"' 

There are three operable NTLs in Wyoming, which are posted on B1M's 
website.""" One of these addresses flow meters,"'" another deals with 
reporting ~undesirable events,"'" and the last deals with royalties from lost 
oil and gas.= The flow meter NTL is applicable in Wyoming and the other 
two NTls apply nationwide."" According to B1M personnel, there is a trend 
to convert NTLs to onshore oil and gas orders and many are only applicable 
in a particular state .... 

d TheBLMMnnumandHandbook 

B1M also has an agency manual and handbook'" The BLM manual 
"provides policy, procedures, and instructions to manage programs.""'" 
The BLM handbook is a usource of detailed instructions for performing 
specialized procedures to carry out policy and direction described in the 
Manual Section.""'" According to the BLM handbook, "[H]andbooks are 
considered part of the Manual.""'" It is debatable whether the provisions in 

398 ld § 3160.0-5. 
3[19 Bureau of Land Mgmt., u.s. Dep't of the Interior, Oil & Ga1j Operations, 

http://www.bLrn.gov/wy/sVerv.progr.nns/energy/Oil_arul_Gaa/Om;hon._Operations.html(last visited 
Apr. 18, 2010). 

400 See BUREAU OF LAND MG'I1T., U.S. DEP'T OFTIIE iKTEmOIl, NOTICE TO LESSEF.JOPF;!{ATOas OF 
O:O<SIlORE FEDERAL AND INDIAN OIL AKD GAS LEAsES WmlIN TIlE JURISDICTION at' TIlE WYOMING 
STATE OFFICE (NTL 2004-1) (2004), av-dilable at httpJlwww,blm,gov/pgdatalet<:/m{'dialiblblmlwy/ 
prograrns/energyloglogdocs.Par.7786Hle.daV04wy-efcntl.pdf. 

WI See U.S. GEOLOGICAL SURVEY, U.S. DEP'T OF TIlE Il>TERlOR, NOTICE TO LESSEES 
AKD OPERATORS OF ONSHORE FEDERAL A.'1D INDIAN OIL AND GAS LEAsES (NTL-3A) (1979), 
available at httpJIwww. blrn,gov/pgdatafetclrnedialiblblmlcolprograms/oiCand~as.Par.49503. 
File.daUntl3a.pdf. Undesirable events include spills of toxic liquids of 100 or more barrels, 
equipment failures or other accidents that result in the venting of certain volumes of gas, fill'S, 
blowouts of well~, a(;cidents mvol~ing fatal injuries, and "raIny spill, venting, or fire, regardieH.s 
of the volume involved, which occurs in a sensitive area, e.g, areas such as parks, rf'rreation 
sites, wildlife refuges, lakes, reservoirn, streams, and urban or suburban areas" Id. at 1-2. 

402 See BeREA!: OF LA:-ID MG'I1T., U.s. DEP'T OJ<' ms INTERIOR, NonCE TO LESSSSS A.'ID 
OPERATORS O~' ONSHORE FEDERAL AND INDlM\ OIL AKD GAS LEAsES (NTL-4A) (1980), avmlable at 
httpJIwww.bhn.gov/pgdataietclmedialiblblm/akiaktestJenergy/og..Jonns.Par.32669.File.dat/ntl4a.pdf. 

403 Bureau of Land Mgmt., supra note 399. 
404 Telephone Interview with Julie Weaver, Chief, Branch of F1uid Minerals Adjudication, 

Wyo. :.'tate Office, Bureau of Land Mgmt. (Od. 8, 2009) (on file with author). 
405 Bureau of Land Mgmt., U,S. Dep't of the Interior, BLM Manual, 

httpJIwww.blm.gov/wolsVen/infoireguiationSilnstruction_Mernos_and_Bullet:in.slblnunanual.htmI 
(last visited Apr. 18, 2010) [hereinafter BLM Manual); Bureau of Land Mgmt., U.S. Dep't of 
t.he Interior, BLM Handbooks, http://www.blm,gov/wolsUeniinfoiregulal.ionsilnstruction_ 
Memos_and_Bulletinsi blm_handbooks,htmI (la1jt viSIted on Apr. 18, 2010) [hereinafter ELM 
Handbooks]. The Department of Interior also has a manual U.S. Dep't of the Interior, ELIPS 
Electronic Library of Interior Policies, http:/t206.131.241.18/app_dmlindex.cfm?fus()a<:/.ion~home 
(last visited Apr. 18, 2010). 

400 BLM Manual, supra note 405. 
107 BLM Handbooks, suprdnote 405. 
408 Id 
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the manual and handbook constitute formal orders since they are not 
developed pursuant to the fonnal notice-and-comment rulemaking 
procedures specified by the Administrative Procedure Act,"''' however there 
is no doubt these internal sources of guidance playa major role in BLM's 
day-to-day decision making."" 

Potentially relevant manual sections that could constitute fonnal orders 
that a lease has been made subject to include but are not limited to the 
following: MS-1601 (land-use planning); MS-1703 (hazardous materials 
management and resource restoration); MS-3150 (onshore oil and gas 
geophysical exploration surface management requirements); MS-6840 
(special status species management); and MS-811O, -8130, -8140, and -8150 
(relating to various aspects of cultural resources management).'11 Potentially 
relevant handbook sections include but are not limited to H-1601-1 (land-use 
planning), H-1740-2 (integrated vegetation management), H-1790-1 (NEPA), 
H-3070-2 (economic evaluation of oil and gas properties), H-3101-1 (issuance 
of leases), H-3110-1 (noncompetitive leases), H-3150-1 (onshore oil and gas 
geophysical exploration surface management requirements), and H-3203-1 
(leasing terms).'" 

In the interest of space, I will make no effort to review all of the 
provisions in this guidance. This would be a dalUlting task, and it might well 
be virtually impossible to determine what versions of these documents were 
in place at various times in the past. However, there are potentially a munber 
of relevant provisions that could constitute formal orders, perhaps most 
significantly those fOlUld in the handbook section entitled "Planning for 
J<luid Minerals Resources.~'" The provisions in BLM Manual MS-3101, relating 
to issuance of leases, arc also relevant and some have been discussed.'" 

e. BLM Instruction Memoranda 

In addition to manual and handbook provisions, BLM also has an 
extensive library of "Instruction Memoranda" (IMs), which may also be 
fonnal orders that a lease is subject to, at least if the lease was issued since 
1984 when the "fonnal orders~ language was adopted in the standard lease 
fonn. IMs "are temporary directives that supplement the Bureau Manual 

409 Sef' 5 US.C. § 553 (21))6) (specifying the Administrative Procedure Act rulemaking proVISions). 
410 See 43 C.F.R. § 3162.1(a) (2008) (providing that operating rights owners shall comply 

"with other orders and instmctions of the authorized officer" (emphasis added». 
411 See BLM Manual, .mpra.note 405 (presenting BLM manual sections). 
412 See BLM Handbooks, supronote 405 (pn'Senting BLM handbook ~e<:tions)_ 
413 Bl:REAlI OF LAND MGMT., FLUID Mrl>ERAL HANDBOOK, supra note 377, It makes many 

provisions. including specifying that stipulations arc to be the least restri<:tive possible, 
id. at Ill-ll, providing for certain d",terminations in the RMP for some oil and gas lease decision 
making, see id. at IV-I. and providing that "!c]onstraints in the fonn of conditions of approval 
(CONi) on applications for pennit to drill CAPD's) are site specific requirements or me~ur",s 
imposed to protect resources or resource values. COAl; must be rem:;onabk and consi~tent with 
lease rights."' Jd. at IV-2. 

414 See supra notes 147, 191. 314 and accompanying text. 
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Sections. ~''', The BLM websiw presents IMs that have been issued since 
1999."· Generally they arc directives from the BLM Director to BLM staw 
directors and field office officials, although state offices may also issue 
IMs.<l7 Most, if not all, IMs have associated expiration dates,'" so it is 
debatable whether they have continuing force after they expire, even if the 
1M was in force when a lease was issued. But BLM sometimes continues 
to treat IMs as effective after they have nominally expired."" At this time, 
IMs 2009-225, 2009-078, 2009-044, and 2009-011 arc operational at a 
minimum (all expire on September 30, 2010)."'" These IMs address a range 
of topics including oil and gas inspection and enforcement strategies,'" 
processing APDs that employ directional drilling from well pads on 
nonfederal lands,'" the use of categorical exclusions from NEPA 
compliance for geophysical exploration,"" and assessment and mitigation of 

41B Bureau of Land Mgmt., u.s. Dep't of the Int~rior, National Instruction 
Memoranda, http://www, blm.govlwolst/eniinfoireguiationsilnstruction_Memos_and_Bulictinsi 
nationaUnstruction.hulIl (last visiwd Apr. 18, 2010), 

416 Jd 

417 See, e.g., Instruction Memorandum No. 2010-037 from Oir., Bureau of Land Mgmt .. to All 
Staw Directons (Dec. 18, 2009), http://www.blm,gov/wolst/en/infolreguiationsllnstruction_ 
Memos_and_BulletinsinationaUnstructionl2010lim_20 11).Q37 _tribal.html (last visited Apr. 18, 
2010); Instruction Memorandum Ko. 2009-167 from Dir., Bureau of Land Mgmt., to All Field 
Officials (July 7, 20(9), http://www.blrn.gov/wolst/en/infoireguiationsIInstruction_Memos_and_ 
Bulletmslnational_instructionl20091IM_2009-167.html (last visiwd Apr. 18, 2010); Instruction 
Memorandum No. WY-2010-017 from State Dir" Bureau of Land Mgmt., Wyo. State Officio' to All 
Employees (Jan. 26, 2010), aVHilable at http://www.blm.gov/pgdata/etc/medialiblblm/wy/ 
resoureesiefoia/lMs/201O.Par.14095.File.dat/wyZOI 0-0 17.pdf. 

418 See, e.g., Instruction Memorandum No. 20lQ.025 from Assistant Oir., Minerals & Realty 
Mgmt., Bureau of Land Mgmt., to All Field Officials (Dec, 4, 20(9), http://www.bhn.gov/wolst/enl 
infoireguiationslInstruction_ Memos_and_Bulletinsinational_instructionl201 0IIM_201Q.025.ht.ml 
(last visited Apr. 18, 2010) (expiring SIo'ptember 30, 20 ll), 

419 Sec Yates Petroleum Corp., 176 LB.LA 144, 159 n.16 (2008) (pointing out t.hat it was 
"BLM practice to continue using the guidance contain~d in [al memorandum" issued by tl\(' 
BLM Wyoming State Office (1M No. WY-9Q.231) (>Ven though the IM had expired). 

420 See Instruction Memorandum No. 2009-225 from Assistant Oir., Minerals & Realty Mgmt., 
Bureau of Land Mgmt., to All Field Offidals (Sept. 30, 2009), http://www.blm.gov/wolst/ 
eniinfoiregulationsllnstruction_Memos_andJ3u1letin.slnationa'-instructionl20091IM:_2009-225,hl.m1 
(last visited Apr. 18, 2010); Instruction Memorandum No. 2009-D78 from AssL<;lant Dir., Minerals & 
R~alty Mgmt., Bureau of Land Mgmt., to All Field Officials (Feb. 20, 2009), http://www.blm.govf 
wolst/eniinfoiregulationslinstrudion_Memos_and_Bulietinsinational_instructionl2009IIM_2009-
078.html (last visited Apr, 18,2010); Instruction Memorandum No. 2009-044 from OU., Bureau of 
Land Mgmt., to All Wash. Office & ~leld Officials (Dec, 19, 2008), http://www,bhn.govlwolstl 
enlinfoiregulationsIInstructioILMemos_and_Bulletinsinational_instructiont2009/llvU!009-044.html 
(last ~isiwd Apr. 18, 2010); Instruction Memorandum No. 2009-011 from klsistant Oir., 
Renewable Res. & Planning, Bureau of Land Mgmt., to All State Oirs. (Oct, 10, 2008), 
http://www.blm.gov/wo/st/enfinfo/regulationsilnstruction_Memos_and_Bulletinsinational_ 
instructiorIl20091IM_2009-011.html (last visited Apr. 18,2010). 

421 Instruction Memorandum No. 2009-225 from Assistant. Dlr. to All ~leld Officials, 
supra note 420. 

422 Instruction Memorandum 1\0. 2009-078 from Assistant Du. to All Field Officials, 
supro note 420. 

423 Instruction Memorandum No, 2009-(l44 from Dir. to All Wash. Office & Filo'ld Officials, 
supm note 420. 
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impacts to paleontological resources.'" Many other nominally expired LMs 
relate to oil and gas development.'" 

t: The BLM "'Gold Book" 

An additional BLM document that could constitute a formal order is 
The Gold Book (actually entitled Surface Operating Standards and 
Guidelines for Oil and Gas Exploration and Development: The Gold Book)."" 
While this document also has not been adopted through formal notice-and
comment rulemaking, it is an important source of information and 
guidance for BLM decision making regarding operations on an oil and gas 
lease. '" It is essentially a user-friendly companion to Onshore Oil and Gas 
Order Number 1. 

The Gold Book provides a wide array of guidance (and requirements) 
relative to all phases of oil and gas development operations. It was 
"developed to assist operators by providing information on the requirements 
for obtaining permit approval and conducting environmentally responsible 
oil and gas operations on Federal lands. n'" It defines ~Best Management 
Practices" as measures that "minimiz[e] undesirable impacts to the 
environment" and promotes the use of best management practices to 

121 Instruction Memorandum ~o. 2009-011 from AssIstant Dir. to All State Dirs., supra note 420. 
425 See, ':.g, Instruction Memorandum No. 2002-053, from the Dir., Bureau of I..and Mgmt., to 

All State Dirs., Assistant Dirs. & Field Officials (Dec, 12, 2001) (expiring Sept€mber 30, 2(00) 
(on fill" with author) (reqwring prepar,.tion of a statement of adverse energy impact.~); 

Instruction Memorandum },'o. 2003-233, from Dir., Bureau of Land Mgmt., to Stal~ Dirs. (July 28, 
2003) (expiring September 30, 2004) (00 file with author) (requiring use of the least restrktiv~ 
mitigation); Instruction Memorandum No. 2003--234, from Dir., Bowau of Land Mgtnt., to All 
Field Officials (July 28, 2003) (expiring September 30, 2004) (on file with author) (requiring use 
of the least restrictIVe mitigation); Instruction Memorandom No. 2004-110, from Oir., Bureau of 
Land Mgmt., to All WO & FO Officials (Feb. 23, 2004) (€xpiring September 30, 2005) (on file 
with author) (guiding leasing decisions during RMI' revision); InstructIOnal Memorandum No. 
2004-110 Change 1, from Oir., Bureau of Land Mgmt., to All WO & FO Officials (Aug. 13, 2004) 
(expiring September 30, 2005) (on file with author) (guiding leasing decisions during RMP 
revision); Instruction Memorandum No. 200&-235, from Dir., Bureau of I..and Mgmt., to AFOs 
(Sept. 13, 2005) (expiring September 30, 2006) (on file with author) (presenting APD processing 
timelines to comply with the Energy Policy Act of 2005); Instruction Memorandum No. 
2007--021, from Dir., Bureau of Land Mgmt., to All Field Officials (},'ov. 8, 2006) 
(expiring September 30, 2008), http://www.bhn.gov/wo/st/enlinfo/regulations/lnstruction 
_MemoH_and_Flolietinsinahonal_mstructionl20071im_2007-021_,html (last visit.ed Apr. 18, 
2010) (providing for the use of best management practices). As mentioned, IMs issued since 
1999 are av,ljlable on tile BJ.M website. SPe $upra text accompanying note 415. Se€ supra Part 
IV.C.3 for a discussion of 1M 92-67, which is not available on the BLM website. 

426 BnlEAU OF LiI..'lD MGMT., SURFACE OPERATING STA)I;DARDS A~D GnDELINES FOR OIL 
AND GAS F..xPLOItATIO"l A:-IIJ DEVEWPMENT: TIlE GOLD BOOK (4th ed. 2007), ,warIable at 
http://www,blm,gov/pgdataletc/meriialibiblm/wo/MINEHALS_HEALTY_AND_RESOURCE 
_PROTECTION Jenergy/oil_anct,plS,Par, 18714.F'iIe.dat/OILgas.IKif. 

427 Stoe 43 C.F.R. § 3162.l(a) (20OS) (providing that operating rights owners shall comply 
"with other orders and in.~truction.~ of the authorized officer" (emphasis added)). 

428 FlU!tf::AU at' LA"lll MG)lT., $upra note 426, at 1. 

1123



GA).l'f;:<[lEHY,[lOC Gl20t201U 9:05 PM 

658 ENVIRONMENTALLAW [Vol. 40:599 

achieve this end.""" The Gold Book states that "[c]onstramts.. may be 
imposed on the location of access roads, well sites, and facility sites or the 
timing of geophysical exploration, well drilling, or other operationsH and 
"may result from lease stipulations, the surlace management agency's review 
and environmental analysis of the proposed operations, Notices to Lessees, 
Onshore Orders, or regulations. H~'" The Gold Book specifies that 
environmental concerns might be addressed through conditions of approval 
or best management practices that result from a site-specific analysis.'" 
Thus, design and construction techniques for well sites should "minimize 
surlace disturbance and the associated effects of proposed operations and 
maintain the reclamation potential of the site."'" There are a number of 
specific considerations related to construction of well sites, reserve pits, 
roads and access ways, and drainage and drainage structures.'~1 Guidance for 
drilling and production operations is also specified, as "[o]nshore oil and gas 
lease operations are subject to applicable laws, regulations, lease terms, the 
[APD], APD conditions of approval, Onshore Oil and Gas Orders, Notices to 
Lessees, and orders and instructions of the authorized officer.""" 
These obligations aim to ensure that the conduct of operations protects 
"natural resources, environmental quality, life, and property."'" Maximizing 
oil and gas recovery with minimum adverse effect on the environment is 
"[t]he primary objective."""" To achieve these objectives, The Gold Book 
details measures for disposal of produced water, pollution control and 
hazardous waste management, noise control, protection of visual and scenic 
resources, and even how facilities should be painted.""7 The Gold Book also 
specifies reclamation measures. '38 

g Presidential Executive Orders 

Executive Orders (EOs) issued by the President of the United States are 
official documents by which the President manages the operations of the 
executive branch. A number of these relate to obligations of the federal 
government to protect the natural environment There is no doubt they arc 
formal orders that many leases are subject to. 

A few of the active EOs indicate the extent to which BLM: retains rights 
in areas that have been leased for oil and gas development. President Carter 
issued EOs 11,990 and 11,988 in 1977 to guide and establish requirements for 

429 ld at Z. 
430 ld. at 3. 

431 See id. at 9. 
132 ld at 15. 
433 See id. at 15-36. 

434 Id. at 37. 
435 ld. 
436 ld. 
437 ld. at 38-4l. 

438 Setnd. at 43-47, 49. 
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federal protection of floodplains and wetlands.'" EO 12,088, issued by 
President Carter in 1978, provides that ~[tlhe head of each Executive agency 
is responsible for ensuring that all necessary actions are taken for the 
prevention, control, and abatement of environmental pollution with respect 
to Federal facilities and activities under the control of the agency,"«O 
President Nixon issued EO 11,593 in 1971 to guide and establish obligations 
for the protection of cultural and historical resources,'" EO 13,186, issued by 
President Clinton in 2001, provides for the conservation of migratory birds, '" 

In addition to EOs aimed at protecting the natural environment, there 
are EOs that address energy development. President George W, Bush issued 
EO 13,211 in 2001 to require the preparation of a Statement of Energy 
Effects for federal regulatory actions that can have significant adverse 
effects on the supply, distribution, or use of energy.'" EO 13,212, also issued 
by President Bush in 2001, requires federal agencies to expedite permitting 
of energy projects.""' It states, ~For energy-related projects, agencies shall 
expedite their review of permits or take other actions as necessary to 
accelerate the completion of such projects, while maintaining safety, public 
health, and environmental protections,"'" These directives to further energy 
production have not eliminated requirements to protect the natural 
environment when federal oil and gas leases are developed. 

h. Solicitor Opinions and Secretarial Orders 

Finally, two additional types of formal orders that a lease may be 
subject to arc opinions of the Solicitor of the U.S, Department of the Interior 
and orders issued by the Sccretaly of the Interior, A list of, and access to, 
many of these opinions and orders can be found online."" On January 6, 
2010, Secretaly of the Interior Ken Salazar issued Secretarial Order 3294, 
which established an Energy Reform Team in the Department of the Interior 
that will oversee evaluation and reform of Department energy policies.'" 
Part and parcel of this reform effort was the establishment of new policies 
regarding onshore oil and gas leasing under the management of BLM. This 
includes a requirement for "Master Leasing and Development Plans" prior to 

439 Exec Order Ko. 11,990,3 C.F.R 121 (1978), reprinted 115 amended i1l42 U.S.C. § 4321 (2006); 
Exec. Order No. 11,988,3 C,F.R. 117 (1978), reprinted as aJI!f'-Ildf'dil142 US.C. § 4321 (2006). 

440 Exe<:. Order No. 12.088,3 C.F.R. 243 (1979), rroprinted as amendl'd in42 V.S.c. § 432J (2006). 
441 Exec. Order Ko. 11,593, 3 C.F.R. 559 (1971-1975), reprinted iI! 16 US.c. § 470 (2{)()(j). 
44~ Exec. Order Ko. 13.186, 3 C.F.R. 719 (2002), reprinted in 16 V.S.C. § 701 (2006). 
443 Exec. Order No. 13,211, 3 C.F.R 767 (2002), reprinted in 42 V.S.C. § 13201 (2006). 
444 Exe<:. Order No, 13,212,3 C.F.R. 769 (2002), l"f'prIIlf.e(/ a.~arnended in42 US.c. § 13201 (2006). 
445 ld 
446 US. Dep't of Interior, ELIPS Eledronic Library of I"U,riar Policies: Secretary's Orders, 

httpJlelips.doi.gov/app_solindex.cfrn?fuseaction:home (last visited Apr. 18, 2010) (listing 
orders issued by thc Sccrctary of tht' Interior); US. Dt'p't of interior, Office of the Solicitor
Solicitor's Opinions, httpJlwww.doLgov/solicitor/opinions.html (last VIsited Apr. 18, 2010) 
(listing opinions of the Solicitor of the U.S. Department of the Interior). 

447 Sec'y of the Interior, Order No. 3294 (Jan. 6, 2010), llV'dilablc ,,( http://www.interior.gov/ 
documents/Order_3294.pdf. 
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leasing in areas where intensive new oil and gas development is anticipated, 
and increased environmental review of lease parcels leading to identification 
of mitigation measures.'" This new policy direction could lead to substantial 
changes in BLM's oil and gas program and to issues related to BLM's 
assertion of its retained rights. This new direction will be discussed further 
in Part VIILB. 

E. Reasonable Measures 

"Reasonable measures" is the last of the several conditions that a BLM 
oil and gas lease is subject to. This option for ensuring environmental 
protection when operations are proposed on a lease, which is provided for 
by both the § 3101.1-2 regulation and section 6 of the modem lease fonn, has 
been discussed in some detail above."" BLM can require reasonable 
measures to minimize adverse effects to the environment that include, but 
are not limited to, modifying the siting and design of facilities, timing of 
operations, and specifying interim and final reclamation measures, so long 
as the reasonable measures are consistent with the lease rights granted."'" 

As is apparent from this lengthy discussion of legal authorities, 
BLM has substantial retained rights under the lease contract that allow it to 
protect the natural environment when lease development is proposed. 
But furthermore, in addition to what is apparent from this analysis, basic 
principles of contract law may also help define or illuminate BLM's retained 
rights. These principles will be considered next. 

VI. GE,,'ERAL PRINCIPLES OF CONTRACT LAw WILL HELP DEF1l\E BLM's 
RLlAiNED RIGIITS 

A. Court Decisions Related to Federal Oil and Gas Leases Have Relied OIl 

General Principles of Contract Law 

Courts evaluating the federal government's rights and duties lillder 
federal oil and gas leases have considered basic principles of contract law. 
Consequently, it is appropriate to not only consider the proviSiOns and legal 
authorities lease contracts are speCifically subject to when determining 
BLM's retained rights in leased land, but to also consider more general 
contract law principles. There is, of course, a large body of law that has been 
developed around contracts. 

In Mobil Oil Exploration and Producing Southeast, Inc. v. United States 
(Mobil Oil), ",j the United States Supreme Court considered oil and gas 

448 See Press Release, U.S. Thlp't of Interior, SecretaIy Salazar Launches Onshore Oil and Gas 
Leasing Refonns to Improve Certainty, Reduce Conflicts and !testore Balance on U.S. Lands 
(Jan. 6, 2009), http://www.interior.gov/ncwsI09_News_Rclcasesl01061O.html(last visited 
Apr. 18,2010) (presenting new policies that apply to BLM oil and gas leasing). 

149 See discussion supra Parts lV.B, IV.C.2----3. 
150 See discussion .~(Ipra Part IV. C.l. 
451 530 U.S. 604 (2000). 
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leases off the North Carolina coast that were issued pursuant to the Outer 
Continental Shelf Leasing Act (OCSLA) and held that repudiation of the 
leases occurred when the federal goverrunent refused to take a required 
action (approval of an exploration plan) within a specified timeline."'''' 
The Court noted, ~[WJhen the United States enters into contract relations, its 
rights and duties therein are governed generally by the law applicable to 
contracts between private individuals. ,,<e.g Based on this, the Court looked to 
the Resta.tement (Second) of Contracts for a definition of when repudiation 
and breach of contract occurs, and also stated that "[t)he Restatement of 
Contracts reflects many of the principles of contract law that arc applicable 
to this action."- Mobil Oilwill be considered further in Part VILE. 

Similarly, in another offshore leasing case that dealt with OCSLA leases 
off the California coast, Amber Resources Co. v. United StRtes,'" the United 
States Court of Appeals for the Federal Circuit ruled that the govenunent 
had breached the lease contracts when it altered the terms of suspensions!"" 
Again, the court looked to the Restatement (Second) of Contracts for 
guidance on when repudiation and breach occurs. The court relied on the 
Supreme Court's analysis in Mobil Oilm reach its conclusion."" 

In considering state law claims related to assigtunents of leases and 
royalty interests based on BLM onshore oil and gas leases, the District Court 
in Wyoming determined that reservation language should be examined 
"in accordance with the general principles of contract interpretation.""" 
Relying on Wyoming Supreme Court precedent, the court determined the 
prime focus should be on the intent of the parties and where the language of 
a contract is unambiguous, intent should be gathered from the contract 
itself, although the context within which the document was written can be 
considered"" If contract language is ambiguous, extrinsic evidence can 
be considered. """ 

Another case originating in Wyoming stemmed from BLM decisions to 
suspend oil and gas leases in an area with rich trona deposits so that trona 
mining could occur prior to oil and gas development.'"' The United States 
Court of Federal Claims observed that when determining whether the suit 
was timely filed, repudiation of a contract occurs when the government 
announces it will not perform contractual obligations and a breach of 

152 ld. at 604, 618, 620, 621. 624. 
453 Id. at 607 (quoting United States v. Winstar Corp., 518 U.S. 839, 895 (1996) (plurality 

opinion) (internal quotation marks omitted)). 
454 ld at 608 (citing RF~'ITATEM]<;:>IT (SECOND) OF CONTRAG'"fS ** 243, 250, 373 (1981), to explain 

remedies for a repudiation and define Ute terms "total breach" and "repudiation")_ 
155 538 ~'.3d 1358 (~'ed. Cir. 2008). 
456 1<1 at 1374. 
457 Id. at 1368, 1311-74. 
458 Folluwwill v. Merit Energy Co., 371 F. Supp. 2d 1305, 1309 (D. Wyo. 2005). 
45g Id (citing Wyoming Supreme Court eases)_ 
160 ld 

461 Barlow & Haun, Inc. v. United States, 87 Fed. CI. 428, 431---32 (2009). Trona is a 
sodium-rich mineral that is processed into suda allh, which is used in manufacturing many 
products, such as glass, soap, and paper. Id at 431. 
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contract occurs when the government actually fails to honor its obligations 
or when the promisee brings suit in the face of a repudiation."~ 

Given this precedent it is appropriate to consider underlying principles 
of contract law that might help define the scope and nature of obligations 
under a federal onshore oil and gas lease, and thus ELM's retained rights and 
duties pursuant to a lease, This will be done next by briefly considering 
some of the relevant guidance in the Rest3tement (Second) of Contracts and 
American Jurispmdence 2d Contracts. 

B. Contract Principles Presented in the Restatement of Contracts and 
American Jurisprudence 

The initial question in construction of a contract is a detennination of 
whether the contract is ambiguous. W Contract language is Wlambiguous 
when it has a "definite and precise meaning," and if the contract is 
unambiguous ~the rules governing the interpretation of ambiguous contracts 
do not come into play. "~,, The meaning of an unambiguous contract is 
detennined without reference to extrinsic facts or aids and Uit must be 
enforced as written. ,,"" Ambiguity is detennined objectively through the eyes 
of a reasonably intelligent person, considering the entire written 
agreement.- Ambiguity is not created just because a contract will work 
hardship on one party, or the parties disagree over the meaning of a 
contract, or urge varying interpretations,'" Ambiguity must emanate from 
the language used in the contract, "rather than from one party's subjective 
perception of its terms. ,,-

Where there is ambiguity, the intention of the parties to the contract 
will be sought; "the fWldamental and cardinal rule in the construction or 
interpretation of contracts is that the intention of the parties is to be 
ascertained."4W If the contract is not ambiguous, intent is determined from 
the language used in the contract."o The intention or meaning of a contract 
can be conveyed by implication if such is plainly required by the language in 
the contract.'" 

Other principles of contract law can also affect construction and 
interpretation. Ambiguous language is interpreted most strongly against the 

462 Id at 435-36. 
1M 17A A"'. JUR. 2D Contracts § 329 (2004). 
4&4 Id 

465 Id § 330; see also REb'TATEMEYf (SECOIW) OF CONTRACTS ch. 9, topic 5, introdu{"tory note 
(1979) ("'The terms uf the agreement or promise to alarge extent define the obligation created."). 

466 17AAM. JUR. 2D Controcts§ 331 (2004). 
167 !d. 
468 ld. 

41)9 ld § 345. 
470 ld. § 348. 

171 ld. § 368. Conditions in a contract may also be exprcss or implied. Id. § 4&1; see a}80 
RESTATEMEl-."T (SECO:O<D) OF COYfRACTS § 204 (1979) (stating that, where a telTIl is essential to 
thE' d!"tennination of rights and duties tmder a contract, "a telTIl which is reasonable in the 
circumstances is supplied by the court"). 
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drafting party, which is certainly BLM when it comes to onshore oil and gas 
leases.'" However, in contracts where the government enters into the 
contract on behalf of the public, the contract is liberally construed in favor 
of the government. " .• There is an implied covenant of good faith and fair 
dealing in every contract, but this duty does not alter a contract's express 
provisions.'" Parties to a contract are presumed to contract with reference 
to existing law."" Existing law is made part of the contract, but subsequent 
law is not made part of a contract unless there is clear expression in the 
contract to do so.'" 

A federal onshore oil and gas lease is, undoubtedly, a written, 
integrated agreement between the government and the lessee.''''' Thus, the 
language used in the lease will likely detcnnine which rights to condition 
development are retained by BLM, an issue which has been discussed at 
length elsewhere. The language in a federal onshore oil and gas lease is 
arguably unambiguous, so interpretation of what rights BLM retains will 
likely be based on consideration of that language and not extrinsic evidence. 
But that of course could be subject to debate; a claim might be made in a 
particular circwnstance that ambiguity exists and extrinsic evidence needs 
to be considered to interpret the contract. 

The intent of the parties to a BLM oil and gas lease is to allow for, and 
even promote, oil and gas development on public lands.'" Modern versions 
of the lease fonn state, "This lease is issued granting the exclusive right to 
drill for, mine, extract, remove and dispose of all the oil and gas (except 
helium) in the lands described.,. together with the right to build and 
maintain necessary improvements thereupon. "'" The three older versions of 

47:2 17A AM. JUR. 2D Contracts§ 343 (2004). 
473 ld § 397; see id § 339 ("A contract should be construed liberally to protect the public 

interest where that is involved ill th", case"); UESTATJ>MBNT (SECO:-JU) at' CONTRAC'fS § 207 
(1979) ("In choOl:ling among the reasonable meanings of a promise or agreement or a tlCIm 
thereof, a meaning that serves the public interest is generally preferred."). 

474 See 17A AM. JIm. 2D Contracts § 370 (2004); RESTATEMEJ>.""!" (SECOND) OF CO'ITRACT~ 
§ 205 (1979). 

175 17A AM. JUl. 2n Contracts § 371 (2004). 
476 ld. §§ 371--372, 
477 See RE.'iTATEMENT (SECOl>D) OF COl>TRACTS ch. 9, topic 3. introductory note (1979) 

(discussing the effects of adoption of a writing as the final expression of agreement, ref~rr{'d to 
as an "integrated agreement: the principal effect of which is "to foeus interpretation on th(, 
meaning of the terms embodied in the writing"). 

478 See, e.g.. Conner, 848 F.2d 1441, 1453 (9th Cir. 1988) (analyzing onshore leas",s and 
agreeing with the Disllict of Columbia Circuit Court of Appeals' view expr{'sscd in an offshore 
leasing case that "[plumping oil and not leasing trac\."; is the aim of eongressional [mineral 
leasing] policy" (quoting N. Slope Borough v. Andrus, £42 F.2d 589. 608 (D.C. Cir. 1980) (internal 
quotation marks omitted))); see also Devon Energy Corp. v. United States, 45 Fed. CL 519. 521 
(1999) (finding that in passing the Mineral Leasing Act, Congress "sought to promote the ordrrly 
development of oil and gas deposits in publicly owned lands of th", Uniwd States" 
(citation omitted)). 

479 BUREAU OF LAND MGMT., supra note 83, at 1; see also43 C.~'.R § 3101.1-2 (2008) ("A lessee 
shall haw the right to use so much of the leased lands as is necessary to explore for, drill for, 
mine, ('xtra{"t. remov{' and dispose of all the leased resource in a leasehold .... "). 
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the lease form make a nearly equivalent grant."'· Yet, in the next sentence 
following this grant, modern versions of the lease state ~[rlights granted are 
subject to" the authorities discussed above at length-applicable laws; 
lease terms, conditions, and stipulations; regulations and formal orders in 
place when the lease is issued; and regulations and formal orders issued 
afterward if not inconsistent with the lease rights granted.'" The § 3101.1~2 
regulation adds to this list.= And while older versions of the lease form may 
be less explicit, they nevertheless provide that ~lessee agrees" to take 
reasonable steps to prevent certain specified types of environmental 
damage, ~lessor reserves" certain rights, and that "it is agreed" that the rate 
of prospecting and development and the quantity and rate of production are 
subject to control in the public interest by the Secretary of the Interior. ,~, 

Parties to an onshore federal oil and gas lease intend to allow for oil and 
gas resource development; however, they also understand that, or should 
understand that, any such development is conditional ....... Consequently, when 
general principles of contract law are considered, it is apparent that BLNl 
has significant retained rights under a lease allowing it to condition 
development to protect the natural envirorunent. The provision in section 6 
of the modern version of the standard lease form, stating that B1M: can 
specify reasonable measures to minimize adverse impacts to resources, is 
perhaps the provision that is most likely to be challenged as ambiguous. 
However, the language that appears in section 6 of the October 2008 
standard lease form states that the ~[llessee must take reasonable measures 
deemed necessary by lessor to accomplish the intent of this section. ,,,,, 

480 BUREAl: OF LA.'1D MGMT., 1954 LEASE FORM. supra note 88. at 2: BUIlEAU OF LA:-!D MGMT .• 
1965 LEAsE FoRM, suprd note 88, at 2; BL"IlEAU m· LA."\JD M(;:IlT., 1971 LEASE FORe\:[, 8upr" 
note 88. at 2. 

48l BL"RF..AU O~' LAKfl MGMT., supra note 83, at 1. 
482 43 C.F.R. § 3101.1-2 (2008) (making leases subject to stipulations, specific, 

nondiscretionary statutes, and reasonable measurffi that might be required). 
483 BUREAU OF LAlo.:D MGMT., 1954 LEASE FORM, supra note 88, at 2 ("The lessee agrees .. (t)o 

takc such reasonable stcps as may be needed to prevent operations from unnecessarily: 
(1) Causing or contributing to soil erosion or damaging any forage and timber growth thereon, 
(2) polluting the waters of the rescrvoiro, springs, streams, or welL~ .... "); BUREAU OJ<' LAND 

MGMT., 1965 LEASE .1<'0&\1, supra note 88, at 2 (requiring the same "reasonablG su,ps"); 
BUIlEAU OF LAND MGMT., 1971 LEASt; FORM, supra note 88, at 2 (same). 

4!!4 Boesche v. Udall, 373 U.S. 472, 477-78 (1963) (finding that onshore leases are subjected 
to exacting restrictIons and are governed by tllC Secretary of the Interior in minute detail); 
see supra Part V.A. 

485 Bl'l-lr:.Al: O~' !..AKD Mmn., supra notc 83, at 3 (emphasis added); See alsv 43 C.F.1t 
§ 3101.1-2 (2008) (stating that the right to develop oil and gas is subject to "such reasonable 
measures as may be reqUIred by the authorizcd officer to minimize adverse impacts to other 
rosourCG valuGs, land USGS, or usel>j" and that such reasonable nwasures include "but are not 
limited to" modification of the siting or design uf facilitips, timing of oporatium;, and 
specification of reclamation measures); supra Parts N.B, IV.C.2-3 (analyzing the reasonablc 
Il\oasures provision). This same language is used in the July 2006 veroion of the modern lease 
form. BUREAU OF LAlo.:ll MGMi., 2006 LEAsE FORM, .... uprn note 84, at 2. In the March 1984, Juno 
1988, October 1992, and Fcbruary 2003 vE'rsions of the modern lease form, "shall" wa.~ used 
mther than "must." BUREAU OF LAND MGMT., 1984 LJ-;ASJ-; FOIlM, supra not" 84, at 2; Hl:REAU OF 

1123



UAL_I'E'IDERY,DOC 512[l1'lOIO 9,05 PM 

20101 RETAINEDRIGHTSONPUBLICLANDS 665 

The intent specified is to "conduct operations in a marmer that minimizes 
adverse impacts" to various resources, and it is stated that reasonable 
measures ~include, but are nat limited to, modification to siting or design of 
facilities, timing of operations, and specification of interim and final 
reclamation measures~ so long as consistent with the lease rights granted.'"" 
Therefore, it would appear that reasonable measures could include any 
measures that BLM might require so long as they did not take away the 
exclusive right to remove all of the oil and gas on a leasehold or prohibit the 
construction of necessary improvements. Any condition short of this 
appears to be within BLM's discretion and within the meaning of the term 
reasonable measures as used in the standard lease form. In Yates Petroleum 
C'01p., ,"7 the Interior Board of Land Appeals (IBLA) rejected an attempt to 
limit BLM's imposition of reasonable measures to nothing more stringent 
than those mentioned in the 200-meter 6O-day rule and recognized BLM 
could restrict the siting or timing of lease activities."'s Thus, a highly 
constrained interpretation of what constitutes reasonable measures likely 
will not succeed, especially in light of the general contract principle that 
when the government ent€rs into a contract on behalf of the public, then the 
contract is construed in favor of the public."'" 

VII. POTEN11ALLIMITATIONS ON BLM'sABILlTYTO EXERCISE ITS 

RETAIl'ED RIGHTS 

I have discussed in detail the authorities that support BLM's assertion 
of considerable retained rights in areas it has leased for oil and gas 
development, allowing it to protect the natural environment through the 
exercise or implementation of those retained rights. But of course, this is not 
a one-way street, and consideration must be given to contrary authority that 
could limit the exercise of any asserted retained rights. Some of these 
possible contrary authorities will be considered in this section. 

A. The Lessee Has Been Granted the Right to Use as Much oiille Leased 
Lands as Is Necessmy to Remove AIl oithe Oil and Gas and the Right to 

Build Necessary Improvements 

Modem versions of the lease form in use since 1984 grant the exclusive 
right to remove all of the oil and gas on a leasehold and the right to build and 
maintain necessary improvements thereupon."'o The § 3101.1-2 regulation 
supplements this grant by providing that "[a] lessee shall have the right to 

LA.'w MGMT., 1988 LEAsE FOIlM, supra note 84, at 2; BUREAU or· LAND MG)ff., W92 LEASB FORM. 
supra note 84. at 2; BlJREAU QFLA.'1D MGMT., 2003LEASB FORM, BUpro note 84, at 2, 

4131l BUREAU OF LAND MGMT., supra note 83, at 3 (emphasis added). 
487 176 LB.L.A 144 (2008). 
488 Id. at 155-56; see also Nat'[ Wildlife Fed·n, 169 I.B.LA 145, 164 (2006) (holding BLM has 

authority to restrict the siting and timing of lease activities). 
489 17A AM. JUR. 2n Controcts§ 397 (2004). 
490 See BUREAU OF LANDMGMT., supr.<note 83, at 1. 
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use so much of the leased lands as is necessary to [remove] all the leased 
resource in a leasehold. ,,41H As discussed, Wlder the modern lease forms and 
the § 3101.1-2 regulation three rights have been granted: 1) the exclusive 
right to use the leasehold for the removal of all oil and gas; 2) the right to 
"use" as much of the leasehold as is "necessmy" to remove "all" of the oil 
and gas; and 3) a right to build "necessary" improvements.'''' The three older 
versions of the lease grant similar rights, but these lease forms were in usc 
prior to promulgation of the § 3101.1-2 regulation in 1988. The 1954, 1965, 
and 1971 versions of the lease form all provide that the lessee is granted the 
"exclusive right and privilege to [remove] all the oil and gas ... in the lands 
leased, together with the right to construct and maintain [structures] 
necessary to the full enjoyment thereoC"" 

In considering whether these granted rights might limit BLM's ability to 
assert retained rights to limit or guide development, it seems unlikely there 
will often be dispute that a particular lessee has the exclusive right to access 
the oil and gas on a leasehold. Thus, the more critical questions likely relate 
to what actions might be "necessary" for the usc of the leasehold for the 
removal of all the oil and gas, and what might constitute "necessary" 
improvements. 

The right to do what is necessary to access all of the oil and gas that 
may be fOWld on a lease and the right to build and maintain necessary 
improvements should not be viewed as granting an unfettered right to do 
anything the lessee may desire to extract the 011 and gas. The word 
"necessary" gathers meaning from the connection in which it is used.·<~ It can 
mean absolute physical necessity or inevitability, or it can mean only that 
which is "convenient, useful, appropriate, suitable, proper, or conducive to 
the end sought. ",% This latter construction probably defmes the word 
"necessary" in the context of BLM's standard lease form and the § 3101.1-2 
regulation given the significant conditions the lease is subject to. 

The connection in which the word "necessary" is used includes the 
provision in the next sentence of the modem lease forms that makes the 
rights granted subject to applicable laws; the terms, conditions, and 
stipulations found in the lease; regulations and formal orders in place when 
the lease is issued; and regulations and formal orders issued afterward if not 
inconsistent with the lease rights granted.''"' The § 3101. 1-2 regulation adds to 
or elaborates on this list by providing that the rights granted are subject to 
stipulations attached to the lease; specific, nondiscretionmy statutes; and 

491 43 C.F.R § 3101.1-2 (2008). 
492 Set.' SUpnI Part IV. D. 

·193 BGREAU OF LAND MGMT., 1954 LEASE FORM, BUpnI note 88, at 2: BUREAU OF LM'D MGMT., 
1965 LEASE FORM, supra note 88, at 2: BU,EAU OF LAND MmIT., 1971 LEAsB FORM, supra 
not.e 88, at 2. 

494 BLACK'S LAw DrC'nO:<lAI,Y 1029 (6th ed. 1990). 
495 Jd; see also 28 WORDS & PIlRASES 188----236 (penn. ed. 2(03) (presenting judicial 

interpretations of the word "neeessary" that generally indicate it does not mean an absolute right): 
id. at 23-31 (Supp. 20(9) (preSICnting additional judicial intICrpretations of the word "ncceSl:iary" 
t.hat generally indicate it does not mean an absolute right). 

496 BCREAU OF LAKD MGMT., supra note 83, at 1. 
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"such reasonable measures as may be required by the authorized officer to 
minimize adverse impacts.""" Therefore, the context of any rights granted is 
that they have been made conditional on compliance with an array of 
external authorities, and what is ~necessary" should be interpreted in this 
context. As discussed in detail above, many of these external sources of 
authority that have been incorporated into the lease include mandatory 
obligations to protect the environment that are imposed on BLM, the lessee, 
or both.'"" 

Accordingly, the term "necessary" should not be viewed as strongly 
limiting BLM's retained rights. Lessees can take actions to access the oil and 
gas and to build related improvements only to the extent these activities can 
be conducted in a manner that is in compliance with the substantial 
reselVations of authority found in the lease. What is necessary is better 
viewed as being defmed by actions that are "appropriate" or "proper" in light 
of what the rights granted arc subject to rather than an absolute right to 
pursue any activity that is desired by the lessee."" 

B. Breach and Repudiation of Contract Claims 

Perhaps the ultimate limit on efforts by BLM to exert its retained rights 
would be a successful claim by a lessee asserting BLM had repudiated the 
lease contract or breached it through the actions it took, with attendant 
monetary damages awarded. A repudiation of a contract occurs when there 
is a ~statement by the obligor to the obligee indicating that the obligor will 
conunit a breach that would of itself give the obligee a claim for damages for 
total breach" or ~a voluntary affinnative act which renders the obligor 
unable or apparently unable to peIiorm without such a breach. "',IMI A total 
breach is defined as a breach that "so substantially impairs the value of the 
contract to the irUured party at the time of the breach that it is just in the 
circumstances to allow him to recover damages based on all his rcmaining 
rights to peIiormance. ""'" 

Probably thc most significant case that has considered the issue of 
repudiation and breach of contract in the context of federal oil and gas 
leases was Mobil Oil, although it considered offshore leases issued pursuant 
to the OCSLA, not onshore Mineral Leasing Act leases. In Mobil Oil the 
government entered into lease contracts with the petitioners for oil 
exploration and development off the coast of North Carolina,"'" Due to 
prOvisions in the later-enacted Outer Banks Protection Act (OBPA),'" that 
prohibited approval of required exploration, development, and prodUction 

197 43 C.~'.R. § 3IOl.l-2 (2008). 
498 See discussion ~'upra Part V. 
199 See BUCK'SLAW DICI10NARY 1029 (6th ed. 1990) (defining "necessary"). 

500 RESTATEMENT (SECO:-JD) m' CONTRACTS § 250(a}-(b) (197G). 
501 Jd § 243. 
:;02 Mobil Oil, 530 U.S. 604, 609 (2000). 
503 Outer Banks Protection Act, Pub. L. No. 101--380, § 6003, 104 Stat. 555, 556 (1990), 

repealed byPub, L. No. 104--134, § 109, 110 Stat. 1321, 1321·177 (1996). 
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plans until specified new requirements were met, the government refused to 
approve an exploration plan within a specified timeline and placed the 
leases in suspension. 'M On these facts the Supreme Court ruled a repudiation 
of contract had occurred and awarded the petitioners compensation.r,,,r, 
The Court's analysis provides guidance as to when repudiation or breach of 
a federal oil and gas lease contract might be deemed to occur. 

The contracts at issue in Mobil Oilprovided the leases were ~subject to" 
several statutory and regulatory provisions, and the Court recognized that 
these provisions "in effect were incorporated into the contracts."r.~ However, 
the Court refused to allow the later-enacted OBPA to control these leases, 
because it determined the OBPA was not a statute the leases were made 
subject to.507 Besides the fact that the OBPA was not a statute referenced in 
the lease contracts, the Court also determined that the "catchall provision" 
specifying the leases were subject to applicable statutes and regulations did 
not extend to the later-enacted OBPA and the leases were not subject to the 
later-enacted OBPA."'" The Court found that without a contractual limitation 
on the government's ability to impose "new and different requirements," 
such as those in the newly-enacted OBPA, the companies would have 
received "next to nothing~ when they entered into the leases."'" 

Mobjl Oil teaches that care must be exercised in attempting to 
incorporate later-adopted regulations and statutes into a lease. The provision 
in modem leases that the lease is made subject to applicable laws likely 
includes only laws in existence when the lease is issued. The only 
regulations that a lease may be subject to, whether in existence at lease 
formation or adopted afterward, are "the Secretary of the Interior's 
regulations and fonnal orders~ as specifically provided for in the modem 
lease forms.'" Nevertheless, Mobil Oil does not teach that BI.J\I[ will be 
greatly limited in exercising its retained rights. 

The Court in Mobil Oil recognized that the statutes and regulations 
referenced in the leases contained terms "which in effect were incorporated 
into the contracts" and that these "made clear that obtaining the necessary 
permissions [to conduct postlease activities] might not be an easy matter.""" 
FUrthennore, the Court did not hold that later-adopted statutes or 
regulations could never be made part of a lease contract; it only held the 
leases created a promise not to impose new approval procedures and 
standards beyond those in the underlying statues and regulations in effect 

G04 MubilOil, 530 u.s. at 609-14. 
505 Jd at 607, 618, 620, 624. 
GOO ldat609,615. 
507 Jd. at 615---17. The leases were made subject to tht' OCSl..i\, s~ctions 302 and 303 of the 

Department of Energy Organization Act, 42 U.S.C. §§ 7152-7153 (2006), regulations issued 
pursuant to these statutes in existence when the least' was issued, future regulatIOns issued 
under these statues that provided for the prevention of wast", and conservation of resources, 
and "all other applicable statutes and regulations." Jd at 615. 

508 Jd at 616. 
50g fd. 
510 Eg., BUREAU OF LM-;D MGMT., supra note 83, at l. 
511 MobilOil, 530 U.S. at 609. 

1123



5/'~0I2{)10 9:05 PM 

2010J RETAINED RIGHTS ON PUBLIC LANDS 669 

when the leases were executed and which had been specifically 
incorporated into the leases."" While acknowledging that the lease contracts 
"gave the companies rights to explore for, and to develop oil," the Court also 
pointed out that 

the need to obtain Govenunent approvals so qualified the likely future 
enjoyment of the exploration and development rights that the contract, 
in practice, arnountcd primarily to an opportunity to try to obtain exploration 
and development rights in accordance with the procedures and tmder the 
standards specified in the cross-ref('renced statutes and regulations.'" 

Under the facts in Mobil Oil, the Court detennined this "gateway" had been 
significantly narrowed by the government's actions and thus determined that 
a repudiation had occurred.'" But if the government does not deviate 
significantly from the procedures and standards stated in the contract or 
incorporated into it when it is initially formed, a breach is unlikely to be found. 

Given that 35,256 of the 48,342 currently active leases in the eleven 
western states have been issued since 1984 when the "applicable laws" 
language was introduced (see Table 1), that many of the "applicable laws" 
were adopted prior to 1980, and that 8LM's oil and gas operating regulations 
have been in place in nearly their present form since 1982 (and the relevant 
land use authorization regulations since 1981), it seems likely that most 8LM 
oil and gas leases will survive claims that BLM actions pursuant to these 
authorities are a repudiation. More generally, so long as BLM takes care not 
to make leases worth "next to nothing," its actions are unlikely to constitute 
a breach of contract. It must ensure that the gateway for seeking approval of 
activities on the lease is not so substantially narrowed that the legal regime 
that served as the basis for the bargained for right to explore for and extract 
oil and gas is lost or significantly altered. But given the significant number of 
conditions that an onshore lease is subject to, as in Mobil Oil, BLM oil and 
gas leases represent an opportlwily to seek approval for development, not 
an unqualified right. As long as that opportunity is not entirely foreclosed 
BLM should be within its rights to demand protection of the environment, 
and no breach or repudiation of the contract would occur. 

C Reasonable Measures 

The import of the term "reasonable measures," which appears in 
section 6 of the modern lease forms as well as in the § 3101.1-2 regulation, 

GI2 ,'>cc id. at 616. 
513 [d. at 620. 
514 [d. at 620-21. While the Court's statements regarding a "gawway" and the contract 

creating only an "opportunity" to pursue development were made in the context of outer 
continental shelf leases issued under the OCSLA, not onshore Mineral Leasing Act leases, this 
language probably has application to onshore leases as well, which are also conditional in 
nature. See Hoesche v. Udall, 373 U.S. 472, 477-78 (1963) (describing how onshore lease rights 
are subject to "restrictions and (:fmtinuing supenision"); see discussion supra Part V.A. 
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was discussed above. ," If a narrow view-such as that indicated in the 
200-meter 6O--dny rule----were adopted, it could limit BLM's ability to 
effectively assert its retained rights under an onshore oil and gas lease. 
But, as discussed,"" a narrow interpretation seems unfollllded. Section 6 of 
the modern lease form provides that reasonable measures are those 
"deemed necessary by lessor" and the regulation provides these measures 
are "as may be required by the authorized officer.""" Both the modem lease 
fonn and the § 3101.1-2 regulation state that reasonable measures within 
BLM's discretion may include, but are not limited to, modification of the 
siting or design of facilities and timing of operations so long as they are 
consistent with the lease rights granted.'" Moreover, the § 3101.1-2 
regulation provides that the limits stated in the 200-meter 60-day rule are 
"[alt a minimum" of what is consistent with lease rights."" Consequently, it 
seems unlikely that the discretion to impose reasonable measures on 
lease operations would be construed in such a narrow manner as to 
greatly limit BLM's retained rights to condition development. This view is 
supported by recent IBLA precedent. r>2<l 

D. Cowts Have Found ElM" Cannot Completely Prohibit Development 
Utflen It Issues a Non-No Surface Occupancy Lease, Which Represents 

an Irreversible and Irretrievable Commitment of Resources That 
Requires Compliance with NEPA 

The federal courts have held that when ELM and the Forest SeIVice 
engage in oil and gas leasing activities that do not preclude surlace 
disturbance, they make an irreversible and irretrievable conunitment of 
resources that triggers NEPA requirements because the government has 
conunitted itself to allowing some level of disturbance.'" The leases at issue 
have not provided for ~no surface occupancy;" the leases have been 
"non-NSO" leases.'m This view of the nature of an oil and gas lease could 
limit BLM's ability to exercise its retained rights because the vast majority of 
federal onshore leases are non-NSO. 

In Sierra Club v. Peterson, concerning a BLM and Forest Service leasing 
action on roadless lands in the Targhee and Bridger-Teton National Forests 

515 See discussion supra Parts IV.B, IV.C,2-3. 
S18 See discussion supra Part IV.C.2. 
517 BUREAUoFLANDMGm., supra note 83, at 3; 43 C.t'.}/.. § 3101.1·2 (2008). 
518 BUREAI} OFLAND MGMT., supra note 83, at 3; 43 C.F.R. § 3101.1·2 (2008). 
r;19 43 C.F.R. § 3101.1·2 (2008). 
520 Eg., Yates Petroleum Corp., 176 IB.L.A. 144, 155-66 (2008). 
521 See, e.g., Bob Marshall Allia/ICC, 852 F.2d 1223, 1227 (9th Cir. 1988); Conner, 848 f'.2d 

1441,1451 (9th Cir. 1(88); Sierra Club, 717 F.2d 1409, 1414-15 (D,C. Cir. 1(83), Use ofthetenll~ 
"irrever:sible" and "irretrievable" in the~~ cases is likely linhd to the provision in NEPA that 
require~ an BIS to consider "fillY Irreversible and irretrievable conunitrnents of resources which 
would be involved in the proposed action should it be impl~m~nted." National Environmental 
Policy Act of 1969, 42 U.S.C. § 4332(2)(C)(v) (2006). 

522 Bob Marshall Alliance, 852 F.2d at 1227; Conner, 848 t',2d at 1444-45; Sinn< Club, 

717 F.2d at 1414. 
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in Idaho and Wyoming, the D.C. Circuit detemtined that, with respect to the 
non-NSO leases that were challenged, "[eJven assuming, arguendo, that all 
lease stipulations are fully enforceable, once the land is leased the 
Department no longer has the authority to preclude surface disturbing 
activities even if the environmental impact of such activity is significant. ,,02., 
Consequently, preparation of an EIS was necessary to support the leasing 
decision."" In Conner v. Burford, involving leasing on Forest Service lands 
with important \Vildlife and natural values in Montana, the Ninth Circuit 
determined that the sale of non-NSO leases "constitutes the point of 
commitment; after the lease is sold the government no longer has the ability 
to prohibit potentially significant inroads on the environment.""" So, again, 
preparation of an EIS was necessary prior to leasing. r

,,, In Bob Marshall 
Alliance v. Hodel, the Ninth Circuit reached the same conclusion with 
respect to leasing on ~wild, mountainous terrain" in the Lewis and Clark 
National Forest in Montana"" 

More recently, in Northem Alaska Environmental Center v. 
Kempthome (NorthPIII Alaska),'i! involving the National Petroleum Reserve 
in Alaska, the Ninth Circuit again ruled that leasing represented an 
irretrievable commitment of resources and thus required preparation of an 
EIS.= But in this case, the court held that a parcel-by-parcel NEPA analysis 
was not required because impacts were unidentiftable at the leasing stage on 
a parcel-by-parcel basiS."" The United States Court of Appeals for the 
Tenth Circuit, in New Mexico ex rel Richardson v. BLM,"'" also concluded 
that issuing an oil and gas lease without an NSO stipulation in a biologically 
diverse Chihuahuan Desert grassland can constitute an irretrievable 
commitment of resources and thus require site-specific NEPA analySis prior 
to lease issuance. The court recognized that ~[b ]ecause BLM could not 
prevent the impacts resulting from surface use after a lease issued, it was 
required to analyze any foreseeable impacts of such use before committing 
the resources. ",,", The IBLA has reached the same conclusions.~" 

523 $ieFTa Club, 717 ~'.2d at 1414 (determining also that tlw decisiun to allow surfa('e 
disturbance ha.~ been made at the leasing stage absent an 1\50 stipulation and that this 
represents an "irrevocable corrunitment" to allow som€' surface disturbance). 

524 Jd. at 1415_ 
525 Conner, 848 F.2d at 1451 (internal quotation marks omitted) (recognizing al:s<J that leasing 

that does not absolutely preclude surlace disturbance repreoonts an irrelrtevable COllUllitment 
of resources). 

526 Jd. at 1450. 
527 Bob Marshall Alliance, 852 F,2d at 1225, 1227. 
528 457 F.3d 969 (9th Cir. 2(06). 
52g Jd at 976_ 
530 Jd. at 975-77. 
53l 565 F.3d 683 (lOth Cir. 2009). 
53:J Jd at 718--19. New MeXlco ex reI Richardson appears to differ from, Of certainly 

.. Iaborate on, Tenth Circuit precedent. See Park County Res. Council, Inc_ v_ U.S. Dept of Agric .. 
817 F.2d 609, 624 (10th Cir. 1987), overnlled on other grounds' by Vill. uf Los Ranchos de 
Albuquerque v. Marsh, 956 F.2d 970, 973 (10th Cir. 1992). In Park County Resource C{}uncil, the 
Tenth Circuit allowed leasing to go forward prior to preparation of a leasing EIS. ld at 624. 
The cuurt determined that the leasing was not "unreasonable" because of th" preparation of a 
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While these cases have clearly determined that when BLM issues leases 
that do not include an NSO stipulation it has committed itself to allowing 
some level of development, these rulings probably will not greatly limit 
BLM's ability to exercise its retained rights to protect the natural 
environment. In the majority of these eases, the leasing decisions implicated 
many lease parcels and thousand of acreas of public land were at issue.~" 
The question before these courts was whether an EIS was needed before 
this far-reaching action could be taken when the leases did not preclude 
surface occupancy. 53, The courts concluded that an EIS was required if the 
leases being issued were non-NSO because the courts did not believe any 
reselVation of authority was sufficicnt to assure impacts would bc 
insignificant for plllposes of NEPA over the the numerous lease parcels and 
large areas at issue.""" But this dctcnnination of the need for NEPA 
compliance when a Federal leasing action affects public land does not 
necessarily stand for the proposition that BLM cannot limit development as 
needed on specific lease parcels. In fact, in most of these cases the courts 
recognized that BLM still retained rights to protect the environment, even if 
development could not be entirely precluded on alJleases.'" 

In Sierra Club the court recognized that mitigation measures could be 
required, but because surface disturbance could not be absolutely 
precluded, it detennined BLM needed to prepare an EIS."'8 In Conner, the 
court recognized that reasonable regulation of surface-disturbing activities 

~ubstantial EA, the requirements for further mitigation mea1:'ure~ prior to surface di~turbance, 
the nebulousness of future drilling plans at the leasing stage, and the continuing supeIVision by 
federal agencies. Jd; see also Pennaco Energy. Inc. v. US. Vep't of the Interior, 377 F.3ct ll47, 
1161---62 (10th Cir, 2004) (discussing NEPA requir{'IlH)Jtts at the leasing stage in the context of 
coal bed methan{' lease~ and distinguishing Park County Resource Council). In another case. a 
challenge to 161eascs sold and issu{'d in Utah, a di~trict court held that the preleasing NEI'A 
analysis was insufficient where the underlying land use plans used to support the leasing 
d''(:ision had not considered a no·le~ing alternative and where B1M'~ NEPA analysi~ "'a1:' not 
supplemented to consider new infonnation regarding wilderness characwristics on the lands at 
l"",ue. S. Utah Wilderness Alliance v. Norton, 457 F. Supp. 2d 1253, 1264, 1267, 126ll (D. Utah 2(06). 

5,13 Wilderness Society v. Salazar, 603. F. Supp. 2d 52, 60 (D.D.C, 2009) (presenting in both 
cases further analyses of NEPA compliance requirements at the leasing stage. including 
site·~pecific impact analysis needs and consid<"ration of the irreversible and irretrievable 
commitment of resources qu<"~tion); see also Pit River Tribe v. US. ~"or<"st Serv., 469 F.3d 768, 
785-86 (9th eif. 2006) (same); Ctr. for Native Ecosystems, 170 LRLA .'l31, 34fi (2006) (citing 
S. Utah Wildemes~ Alliance, 168 LB.LA 270, 276---77 (2005)). 

534 See Richardson, 565 F.3d at 689; Bob Marshall Alliance, 852 LM 1223. 1227 (9th Cir, 1988); 
Conner, 848 F.2d 1441, 1443 (9th Cir. 1988); Sien'8 Club. 717 F.2d 1409, 1410 (D.C. Cir. 1983); 
P-dIk County Res. Council, 817 F.2d at 612---13; Northern Alusk", 457 F,3d at 976; Pemwco Energy; 
377 F.3d at ll61---62; see also Marla E. Mansfield, Througil the Forest of'the Onshore Oil and Gas 
Leasing ControVPTSY Toward a Paradigm of Meaningful NEPA Compliance, 24 LA:--!D & WATER '-. 
REV. 85 (1989) (analyzing the decisions in Conner, Sierra Club, and ParkCounty Resow'Ce Coullell 
and suggesting approaches to NEPA complianc<" at the lea1:'ing ~tage). 

m:; Richardson, 565 F.3d at 716; Bob Marshall Alliance, 852 F.2d at 1225; Conner, 848 F.2d 
at 1448-49; Sierra Club, 717 F.2d at 1412. 

536 Richardson, 565 F.3d at 718--19; Bob Marshall Alliance, 852 F.2d at 1225. 1227; Conner, 
848 ~'.2d at 1449-50; SieITa G1ub, 717 F.2d at 1415. 

537 See Conner, 848 F.2d at 1444; ParkColmty Res. C01JnriJ, 817 F.2d at 622. 
538 SjeJro Club, 717 F.2d at 1411-12. 1414. 
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was allowed but again determined this did not assure impacts would be 
reduced to insignificance for purposes of NEPA, and it therefore required an 
EIS to be prepared at the leasing stage.""" In Northel7l Alaska the court 
concluded that, although surface disturbance could not be precluded, 
"[t]he government can condition permits for drilling on implementation of 
environmentally protective measures, and we asswne it can deny a specific 
application altogether if a particularly sensitive area is sought to be 
developed and mitigation measures are not available.~·~" 

The extent of BLl\.1's retained rights in the context of non-NSO leases 
garnered discussion in a challenge to BLM: and Forest Service compliance 
with the ESA at the leasing stage in Wyoming Outdoor Gouncil II: 

Bosworth.'" In Wyoming Outdoor Gouncilthe district court fOWld that when 
the reservations of authority in the § 3101.1-2 regulation as well as the 
requirements related to APDs and the need for NEPA compliance at the APD 
stage were considered, "these reservations and procedural hurdles 
demonstrate that while the lessee clearly has a legal right to apply for 
permission to conduct oil and gas operations, his right to development of the 
lease parcel is far from certain. "r,., Thus, while there may be a need to 
prepare an EIS at the leasing stage so as to comply with NEPA, especially 
when numerous parcels or large areas are approved for lease sales and 
development cannot be absolutely precluded on all the leases, BLM still 
retains substantial rights to condition development on particular parcels, up 
to and including the prohibition of development in some circwnstances. 

E Takings Glaims 

I have interacted with a number of BLM field personnel throughout 
Wyoming on a number of oil and gas projects. In response to a suggestion 
to assert BLM's retained rights, BLM field persOlmel have sometimes 
commented that such action could be challenged as an illegal "taking" and 
BLM is limited in its rights due to this perceived barrier. The U.S. Constitution 
provides that "no private property be taken for public use, without 
just compensation. ,,04., This prohibition on the federal government "taking" 
property without just compensation is, however, unlikely to be a basis for 
successfully asserting legal claims against the government if it asserts it.<; 
retained rights under an oil and gas lease. 

Generally speaking, if claims were made against the government if it 
asserted its retained rights, those claims would likely have to be based on 
breach of contract claims, not constitutional takings claims. In a case 
challenging BLM actions related to onshore oil and gas leases issued in 

539 (",miner, 848 F.2d at 1448, 145(), 
540 Northern Alaska, 457 F.3d 1169, 976 (9th Cir. 2006). 
011 284 F. Supp. 2d 81 (D.D.C, 2003). 
M2 Jd. at 92. See generally Michael D. Axlino, Pnvate Rights to Public Oil and Ga.>;, 19 IDAHO 

L. REV. 505 (1983) (arguing BLM has authority to preclude lease development based on 
protective stipulations, particularly when engaging in NEPA analysis at the APD stage). 

043 U.S. CONST. ounend V. 
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Wyoming, the Federal Court of Claims obsenred that "the concept of a taking 
as a compensable claim theory has limited application to the relative rights 
of party litigants when those rights have been voluntarily created by 
contract. ~544 ~Ordinarily, the government's interference with contractual 
rights arising under a contract with the government will give rise to a breach 
of contract action rather than a taking claim. ~"'" And, as discussed, when the 
Supreme Court considered challenges to the government's actions affecting 
offshore leases in MobiIOi], the Court addressed the matter as a question of 
contract law, not constitutionallaw."a 

Despite this general principal, concurrent takings claims can be 
pursued if the property right that is asserted is not governed by the terms of 
the contract.",7 Thus, while it is unlikely that takings clalms will generally 
have viability because the standard lease contract has reduced the parties' 
agreement to writing, it is possible a takings claim might be viable if the 
lessee can identify a property interest that has been interfered with that is 
not governed by the contract. But such claims would seem to have a remote 
chance of widespread success given the apparent comprehensive nature of 
BLM oil and gas leases."'" To the extent a regulatory taking claim was 
successfully advanced, the Supreme Court has developed an extensive body 
of law specifying what is required to establish that a Fifth Amendment 
regulatory taking has occurred."" 

F. Lessees Must Exercise Diligence to Develop Leases 

Under section 4 of the modern lease forms, the lessee "must exercise 
reasonable diligence in developing and producing. ~>W Under section 20) of 
the 1954, 1965, and 1971 lease forms, the lessee agrees "[tJo exercise 
reasonable diligence in drilling and producing the wells herein provided 
for. "r,r" The Mineral Leasing Act also requires reasonable diligence in the 

5-14 Barlow & Hal/II, 87 t'ed. Cl. 428, 438 (2009) (qooting Hughl's COllullc'ns Galaxy, Inc. v. 
Unit.ed StatIo'S, 271 F . .'J.d 1060, 1070 (Fcd. Cir. 2001) (internal quotation mark~ omitted)); 
see supra note 461 and accompanying text (discussing Barlow & Haun). 

[;15 Barlow & Halll!, 87 Fed. Cl. at 438 (citing Sun Oil Co. v. United State~, 572 ~'.2d 786, 
818--19 (Ct. Cl. 1978)). 

546 See supra text accompanying notes 451-54, 502-13 (discussing Mobil Oii, 
530 U.S. 604 (2000)). 

547 Barluw & Haun, 87 Fed. Cl. at 439-40 (holding at the motion to dismiss stage of a CHS'" 
involving BLM oil and gas leases that "[t]ht' Court is unable to ""certain. whether all the 
rights that plaintiffs allege have been taken were reduced to writing by the parties" and 
therefore denying the motion to dismiss the takings claims at that stage of the proceedings). 

548 See, e.g., BUREAU OF LAND MOMT., supra note 83 (presenting the current version of BLM's 
standard oil and gas leasing fornl). 

549 See, for example, Taboe-Sierra Pres. Council, inc. v. Tahoe Reg'l Planning Agency, 
535 U.S. 302 (2002), and cases cited therem. 

",0 BUHIOAU OF LAND MGMT., sflpranote &1, at 3. 

55) BUREAU OF LAKD MGMT., 19M LBA8E FURM, supra note 88, at 2; BU!tEAU UF !.M·D MG~T., 

19(i5 l..F,ASB FORM, s"pra note SS, at 2; BUREAl' OF LAND MG~IT., 1971 LEASE ~'OI{M, s"P"" 
note 88, at 2. 

1123



GAL,PENDERY.1I0C 5/'20/2010 9:05 PM 

20101 RETAINED RIGHTS ON PLTJJIJC LANDS 675 

operation of leased property.(iG2 Moreover, a lessee can be required to 
develop wells "in accordance with good economic operating practices" and 
must ensure that drainage of oil and gas from a lease is not occuning due to 
development on adjacent leases."'" 

It is conceivable that these obligations to pursue production could limit 
or at least get in the way of ELM's asserting retained rights to protect the 
natural environment. Nevertheless, these provisions do not specifically limit 
ELM's retained rights or modify other obligations ELM operates under, so in 
all likelihood these requirements will have little impact on ELM's exercise of 
its retained rights. And if development is essentially mandated or if BLM 
perceives a need to require development, it is more likely that BLM will be 
forced to assert its retained rights because development might occur in 
areas where there was otherwise less interest in pursuing development. 

G. Split Estate Issues 

BLM manages approximately 58 million acres of land where the 
sUlface is privately owned but the federal government owns the rights to 
the minerals underlying the land.'" These lands are called split estates.''''' 
While ELM operates under many of the same legal requirements on split 
estate lands as it does on lands wholly owned by the federal government 
(the oil and gas lease forms used on split estates do not differ from those 
used in other situations), and ertioys many of the same legal rights, the 
simple fact that the surface is privately owned-often by a rancher or farmer 
whose family has lived on the land for several generations-could affect 
how ELM asserts its retained rights."'" 

ELM guidance provides that it must fulfill the requirements of NEPA, 
the National Historic Preservation Act, the ESA, the Clean Water Act, and 
"other applicable laws" when it engages in permitting on split estates.'" 
The guidance states that during permit review, ELM "offers the surface 
owner the same level of resource protection provided on federally owned 
surface. ,,'''" Additionally, ELM will also invite the surlace owner to on-site 
inspections, seek the owner's input on development and reclamation issues, 
carefully consider the surface owner's views and the effects on the surface 
owner's usc of the land "before determining mitigation requirements and 
approving operations, ~ and carefully consider the smface owner's views on 
reclamation requirements and seek concurrence that final reclamation is 

552 Mineral Leasing Act, 30 U.S.C. § 187 (2006). 
553 See 43 C.F.R §§ 3162.2·1 to ·15 (2008) (presenting BLN['s drilling and producing 

requirements and regulations governing drainage). 
554 BUREAU OF LAND MGMT., SPUr ESTATE: RIG/ITS, RESPONSIDILITlES, AND OPPORTUNITIBS 2 

(2007), flvailable flt httpJ/www.blm.gov/pgdataletcJmediaIiblblmlwolMlNERALS_REALTY_ 
AND_RESOURCE]RCYI'ECTION_lbmps.Par.57486.File.datlSplitEstate07.pdf. 

555 Id. 
556 Id. 
557 Id. 
558 Id. (emphasi~ omiT.ted). 
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satisfactory.569 Consequently, while BLM enjoys the same retained rights on 
split estates that it enjoys elsewhere and may well exercise those rights, it is 
equally clear that the private surface owner will exert a strong influence 
over the measures that BLM prescribes. Overall, it is probably unlikely that 
BLM will require lesser environmental protections on split estate lands than 
on wholly federally owned lands, but it is possible that its approach to 
exerting its retained rights will differ on split estate lands. 

VITI. MEANS BY WHICH BLM CM' EXERCISE ITS RETAINED RIGHTS 

In this Part, I will briefly describe some of the means by which BLM 
could exercise its retained rights on federal onshore oil and gas leases. This 
will not be an exhaustive review; the goal is only to give the reader a sense 
of the options that are available to BLM to protect the natural environment. 
Undoubtedly more options exist than those that will be discussed. I will also 
present several policy changes BLM might consider that would make it 
better able to exercise its retained rights. 

A. Options A vaJiable for Regulating Oil and Gas Development on the Public 
Lands That Would Help Protect the Natural Environment 

BLM has substantial authority to regulate the time, place, and manner 
of oil and gas development."'" It can regulate the siting of development, the 
design of facilities, and the timing of operations.'"'' It can specify the rates of 
oil and gas development and production.5ill There is no doubt BLM can 
specify the conditions of oil and gas development on a federal onshore lease 
to a considerable degree. 

One of the most important means by which environmental values can 
be protected is by requiring phased or paced development in 
environmentally sensitive areas. This is an "obvious" way to manage oil and 
gas development, according to the IBLA. W3 In Montana, the federal district 
cowt found that an EIS that had not considered phased development for 
coal bed methane development in Montana's portion of the Powder River 
Basin failed to meet the requirements of NEPA"" Using this approach BLM 
can ensure that development activities are staggered over time, or take place 
in prescribed areas, until reclamation and other measures of environmental 
recovery indicate development can proceed in other areas. 

Another important means to achieve environmental protection is to 
require clustered development and the related measure of directional 

559 [d. 

560 Seediscussion supmParts IV.J3...C, V. 
561 Seediscussion SUpI"iJ. Part IV.B-C. 
562 See supra Part V.C, 
fil3 Powder River Basin Res. Council, 120 lB.L.A. 47, 55 (1991) ("lAin alternative under whkh 

development would be limited was both obvious and rea.~onable. "). 
fM Northern Plains Res. Council v. U.S. Bureau of Land Mgmt., No. C"'V 03·69·BLG·RWA, 

2005 U.S. Dis\;. LEXlS 25238, at *7-8 (D. Mont. Apr. 5, 2005). 
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drilling. Directional drilling, also called horizontal, deviated, or slant drilling, 
allows for hydrocarbon deposits that are not directly under a well pad to be 
accessed.""" Using this teclillology, it is possible to concentrate wells on a 
more limited number of well pads yet still reach the oil and gas, which 
reduces the environmental impacts of drilling.- The technology and 
practicality of directional drilling is improving and at this point hydrocarbon 
deposits several thousand feet, and even more, from a well pad can be 
reached.'"''' On the Pinedale Anticline natural gas field in western Wyoming, 
directional drilling will allow for thirty-two wells to be drilled from a single, 
consolidated well pad.-

Lease suspension is another means at BLM's disposal to ensure 
environmental protection is achieved in leased areas. As has been discussed, 
both the Mineral Leasing Act and BLM's supporting regulations allow BLM to 
suspend lease operations "in the interest of conservation," as do tenns in 
BLM's leases.""" One court has held that ~suspending operations to avoid 
environmental harm is defmitely a suspension in the interest of conservation 
in the ordinalY sense of the word. n"," Suspending leases so as to protect the 
natural environment is a recognized means to protect the natural 
environment, having been employed by 81M in the Jack Morrow Hills and 
Pinedale Anticline areas in Wyoming, for example. "" 

Another mechanism that could be utilized to protect environmentally 
sensitive areas is unitization of leases. When a group of leases are "unitized," 
the leases can be maintained in force through the drilling and operation of a 
few, or even one, well which reduces pressure on lessees to drill or produce 
on their individual leases so as to maintain them in effect. '" More efficient 
management is possible when a group of leases are managed collectively 

5("'5 KEN KRECKEL, TIlE WILDERNESS SOC'y, DIRECI10N DRILUNG: TIlE KEy TO S:I1ART GROWflI 
OF OIL AND GAS DEVELOPME:IT IN THE HOCKY MOUNTAIN HEGIOI' 14 (2007), aVa.Jiab/e at 
httpJlwildemess.orglfil,.,.tDirectional·Drilling.pdf, 

556 [d. at 25. 
:;67 ld. at 15 . 

.'.6S 2 BUREAU OF LAND MGMT., U.S. DEP'T OF TIlE INTERIOR, FINAL SUPPLEMEWAL 
E:>IVlRON~!>."TAL IMPAC"T STAlEMENT FOR TIm P\:>IEDAl£ AN1'ICL1)1E OIL AND GAS ExPLORATION AND 
DEVELOPMF,NT PROmCT 7-4 (2008), availahk· at http://www.bhn.gov/pgdataietclmedialiblbhnlwy/ 
infonnationINEPNpfodocs/antielinclfseis.Par.82863.File.dat/vo12~app.pdf . 

.'.69 Minerai Leasing Act, 30 U.S.C. § 209 (2006); Bt:REAU OFLA.'ID MGMT" supra not.e 83, at 1~2, 
43 C.F.R. § 3103.4-4 (2008). 

570 Copper VaJ/ey Mach. Works, Inc., 653 F.2d 595, 600 (D.C. Cir. 1981). 
571 Sat' BURF..AU OF LAND MGMT., U.S. DEP'T OF I!>.·lERIOR, RECORD OF DECISION AND 

JACK MORROW HILLS COORDINATED Arl"lvITY PLA..'1/GIIEEN I{[VE[( RBSOl'RCE MANAGEME]>;T PLAN 
AMENDMEI'T 3, 52 (2006), available at http://www.blm.gov/pgdataietclmediaJib/blmlwy/field· 
officesirock~springsljmhcap/rod.Par.9393.File.datlOOrod~cap.pdf (providing that leases that had 
been placed in suspension for nearly iO years while the plan was developed for this 622,OOO-acre 
area would be reinstated within three years of adoption of the July 2006 record of decision): 
Bl:REAU OF LAND MGMT., PINEDALE A.'1TICI.JNE ROD, supra note 50, at 4 (providing that 49,903 
acres of leases in this 198,037·acre project area would be placed in suspension as part of the 
decision allowing increased dL'Ve\opment in this area), 

572 See genera!IyGetty Oil Co. v. Clark, 614 F. Supp. 904, 915-18 (D. Wyo. 1985) (discussing 
leases subject to a unitization agreement), aff'd sub nom. Texaco Producing, Inc., 84 F.2d 776 
(10th Cir. 1988). 

1123



GAL.PE'IDF.~Y !lOC 5I2l1/WIO 9:05PM 

678 ENJ1lRONMENTAL LA W [Vol. 40:599 

(Wlitized) rather than individually. Unitization can allow for lease holders to 
enjoy the benefits of a lease while achieving protection of sensitive areas. 
Pursuing writization allows for orderly development with less infrastructure 
and disturbance, while helping to eliminate concerns such as those related 
to drainage of oil and gas from a lease, which sometimes creates pressure to 
develop a lease. BLM has authority to require wtitization pursuant to section 
4 of the modern leases.'" The 1954, 1965, and 1971 leases also allow for 
unitization to be required.'" 

BLM can exert its ret..amed rights by other means, including the imposition 
of reasonable measures,'" conditions of approval,'" best management 
practices (BMPs),"7 and the retention and enforcement of lease 
stipulations.'" These conditions could affect an array of practices related to 
the time, place, or manner of oil and gas development. Examples include 
limiting the size of well pads, requiring "closed-loop" drilling fluid systems to 
control hazardous chemicals, using remote (computerized) means to 
morutor well conditions, requiring carpooling and other traffic reduction 
measures, requiring "liquids gathering systems" (piping hydrocarbons and 
perhaps produced water from scattered well locations to a centralized 
gathering facility so as to reduce activity at individual wells),'m and requiring 
netting to be placed over "reserve" (waste) pits so as to protect birds, bats, 
and other wildlife. A number of additional measures could be added to this 
list, including, but not limited to, requiring "green completions" to reduce air 
pollution when wells are brought into production following drilling, dust 
control measures, the use of protective mats to reduce surface disturbance 
when drilling is occurring, using existing roads and minimizing the levcl of 
road construction used to access well pads, and reinjecting produced water 
rather than disposing of it on the surface. Assuring effective reclamation 
with native plant species (especially shrubs such as sagebrush (Artemesia)) 
is also important. BLM has developed a website devoted to BMPs, and these 

573 BUREAU OF LAND MGMT .• supra note 83, at 3; see also 30 U.S.C. § 226(m) (2006) ("TIIC 
Secretary may provide tllat oil and gas leases hereafter issued ... shall contain a proVIsion 
requiring the lessee to operate under such a reasonable cooperative or unit plan, and he may 
prescribe such a plan under which such lessee shall operate ... ."). BLM has rcgulations related 
w unitization agrcemcnts that are publishcd at 43 C.F.R. § 3180.0-2 (2008). 

571 BUREAU OF LM"D MGMT., 1954 LEASE FoR~ supro note 88, at 2; BUREAU m' LAND MGMT., 

1965 LEAsE FoRM, supra note 88, at 2·, BUREAl: OF LA.'1D MGMT., 1971 LEASE FORM, supra. 
note 88, at 2. 

575 &,' Bl:REh1; OF lAl\"D MGMT., supra note 83, at 3; 43 C.F.R § 3101.I-2 (2008). 
576 43 C.F.R * 3162.5-I(a) (2008) (providing that envirornnental review documents prepared 

when an APD is filed can be used to detennine "any appropriate tenns and conditions of 
approval"); Onshore Oil and Gas Operations, 72 ~'cd. Reg. 10,308, 10,3.34 (Mar. 7, 2007) 
(providing for the imposition of conditions of approval wh",n an APD is approved). 

577 Onshore Oil and Gas Operations, 72 Fed. Reg. at 10,334 (providing that BLM will 
incorporate any mitigation rcquirements, including BMPs, as conditions of approval for an 
APD); BVREAV OF LAND MGMT., supra not!" 426, at 2 (recommending the "proactive 
incorporation" of BMPs by thc operawr). 

578 43 C.F.R. § 3101.1--3 (2008) (providing for lease stipulatIOns). 
~7g BURF.AU OFLA:-ID MUMT., sllpranote 426, at :J, 17, 40-41. 
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measures should be vigorously employed. r,"" The University of Colorado Law 
School has also developed a website devoted to BMPs applicable to oil and 
gas development and these too can be employed.'" 

One of the most important means by which BLM can protect the natural 
environment is to ensure that stipulations oriented toward the protection 
of wildlife and other resources are not abandoned and are, in fact, vigorously 
enforced. In Wyoming, BLM has shown an increasing tendency to eliminate 
these important protections, to grant exceptions and waivers to them, 
or both.'" This is an unfortlUlate trend that should not be perpetuated if 
protection of other resources is desired. r

". 

Other options that could be considered by BL.\1 when operations are 
proposed in sensitive areas include pursuing lease buyout and trade. Lease 
buyout likely would require the approval of Congress, not to mention 
congressional authorization of funding, but lease trades could be pursued 
administratively by BLM if a company was willing to exchange its leases. 

B. Policy Ghanges 

BLM could make several policy changes which would enable it to better 
exert its retained rights so as to ensure protection of the natural 
environment. While, as argued above, the 200-meter 6O-day rule establishes a 
floor to the reasonable measures BLM can require, not a ceiling,"'" this 
provision in the § 3101.1-2 regulation is nevertheless sometimes treated by 
BLM as imposing limits on its discretion.""" The § 3101.1-2 regulation should 
therefore be rewritten to eliminate the 200-met.er 60-day rule. The provision 
stating that reasonable measures deemed consistent with the lease rights 
granted "[a]t a minimurn~ include limitations that do not "require relocation 

580 S('e Bureau of Land Mgmt., U.S. Dep't of the [nterior, Best Management Practices, 
http://www.blm.gov/wo/st/eniprog/energy/oil_and....gaslbesCmanagmncnt_practiees.html(last 
visited Apr. 18, 2010) (providing links to BLM BMPs). 

581 Univ. of Colo. Law School, Oil & Gas Drilling Best Management Practices in Colorado, 
Wyoming, Montana, K,'w Mexico, Utah, http1/www.oilandgasbmps.OIg(lastvisitedApr. 18, 2010). 

582 For example, when BLM approved expanded development on the Pinedale Anticline in 
western Wyoming, it allowed "exceptions" to (essentially elinlination of) long-standing seasonal 
timing Iimltation stipulations used to protect big game on crucial winter nmges and great{'r 
sage-grouse breeding areas. See 2 BUREAU OF LANU MGMT., supra note 568, at 4-19; see also 
Bureau of Land Mgmt., U.S. [kp't of the Interior, 2009--2010 Wildlife Exc{'ptions, 
http://www.wy.blm.gov/pfolwildlifel'lOO9_lO_exceptions.php (last visited Apr. 18, 2010) 
(presenting information on exceptions to stipulations gnmted in the Pinedale, Wyoming and 
Rawlins, Wyoming ELM Field Offices and noting ELM granted the majority of requests); 
Bureau of Land Mgmt., U.S. Dep't of th~ Interior, 2008--2009 Wildlife Exceptions, 
http11www.wy.blm.gov/pfolwiJdJifel2008_09_exceptions.php(last visit"tl Apr. 18, 2010) (same). 

583 See, e.g., Hall Sawyer et al., InDuenC(' of Well Pad Activity 011 Winter Habitat Selection 
Pattems of Mule Deer, 73 J. WILDJ,IFE MGMT. 1052, 1059 (2009) ("(O)ur results suggest that 
wintering mule deer are sensitive to varying levels of disturbance and the indirect. habitat loss 
may increase by a factor of >2 when seasonal restrictions are waIVed"). 

584 See supra text accompanying notes 150--52. 
585 See .mpra note 147 (citing provisions and instances where BLM adheres to the 200-mcter 

6O-day rule). 
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of proposed operations by more than 200 meters; require that operations be 
sited off the leasehold; or prohibit new surface disturbing operations for a 
period in excess of 60 days in any lease year"""" creates tension with the prior 
two sentences in the regulation. The first sentence provides that reasonable 
measures to minimize adverse impacts can be imposed "as may be required 
by the authorized officer/ and then the next sentence states, "Such 
reasonable measures may include, but are not limited to, modification to 
siting or design of facilities, timing of operations, and specification of 
interim and final reclamation measures. He,,, This tension should be eliminated 
from the regulation, and B1M should simply provide for taking reasonable 
measures as it deems necessary to minimize adverse impacts, consistent 
with the lease rights granted.088 

B1M should also take action to ensure 1M 92-67 and similar provisions 
in B1M Manual MS-3101 have no continuing force.''''' While the 1M nominally 
expired in 1992, it seems to have some continuing influence over ELM oil 
and gas development decision making."'"' And the manual section has no 
stated expiration date. "IL In particular, the requirement that the need for 
stipulations or conditions of approval "must be clearly and convincingly 
docmnented" or that there be ~clear evidence and convincing need" for a 
condition of approval should be eliminated. r

,"" This elevated burden of proof 
is not justified."'" ELM decision making regarding what measures are needed 
to minimize adverse impacts when it approves oil and gas development 
should be subject to the arbitrary and capricious standard that applies to all 
agency actions, not a heightened clear and convincing evidence standard. W4 

It would also be useful if E1M developed regulations defining what 
constitutes ~ulU1ecessary or lUldue degradation" (UUD) in the context of oil 
and gas development, as it has done for hardrock minerals.'''' Given the 
importance of this "specific, nondiscretionary statute" lUlder FLPMA"~' it 
would be helpful to have a formal definition of what constitutes UUD in the 
context of oil and gas development. As recognized in Mineral Policy Center, 
any such regulation should recognize that both unnecessary degradation of 

586 43 C.~'.R. § 3101.1-2 (2008). 
587 ld 

588 See discussion supra I'art IV.C,2 (presenting arguments why the 200-meter 6O-day rule 
does not preclude other more strtng<'nt reasonable measures). 

589 Seediscussion supra Part IV.C.3 (reviewing 1M 92-67 and BLM Manual MS-31O\). 
590 See supra note 170 (presentmg an example of BLM citing the requirements of 1M 92-67 

long after its expiration date). 
WI SeeBuREAUOrI.ANDMGMT., sUpmnOUl 147. 
W2 See supra Part IV.C.3 (discussing this language in 1M 92.fj7 and BLM Manual MS-3101). 
593 ld. (presenting arguments why this standard of proof is unwarrantICd). 
W1 See Administrative Procedure Act, 5 U.S.C. § 706(2)(A) (2006) (providing that a reviewing 

court shall set aside agency action found to be "arbitrary, capricious, an abuse of discretion or 
otherwise not in accordan" .. with law"). 

595 43 C.F.R. § 3802.0-5(l) (2009). 
595 See BURBAU OF LA:-Iu MG~T., supra note 147, §§ 3101.06.8.2, 3101.06.8.3, 3103.12.A, 

3l01.13.A (presenting statements of BLM's viICws on the importance of the DUD claus~ in BLM 
oil and gas development dedsion making). 
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the public lands and undue degradation of the lands must be prevented,'"' 
Provisions related to UJUIecessary degradation could prevent activities that 
are not necessary for mining while the undue degradation prong of any 
regulation should prevent excessive or unwarranted harm to the public 
lands. &,. The numerous environmental protection laws applicable to oil and 
gas development on the public lands could help define what impacts are 
excessive or unwarranted. 

More generally, BLM should consider issuing LMs that fully explain 
BLM's retained rights and its authority to exercise its retained rights so as to 
protect the natural environment. Likewise, the SecretaIy of the Interior or 
the Interior Department Solicitor should consider issuing similar orders or 
opinions. The extent of BLM's retained rights should be fully explained and 
apparent in agency policy. 

In October 2009, BLM issued a report regarding seventy-seven lease 
parcels in Utah that had been offered for sale at the December 2008 lease 
sale but were withdrawn due to court action and other controversy,"'" 
In this report the agency made a number of rcconunendations for 
improvement of its leasing program with regard to the Utah lease parcels.'"'' 
One recommendation made by the reviewing team of BLM and other agency 
personnel was this: "8LM and others would benefit by guidance from the 
Solicitor's Office on the nature of the right created by issuance of a lease. """ 
The team noted that it had heard varying opinions expressed by personnel in 
the BLM Utah state office regarding what rights were granted by a lease, 
ranging from views that a lease was a ~compensable property right~ that 
could only be extinguished by paying just compensation, to views that a 
lease is a "contingent right" that could be extinguished."'" There were also 
various opinions expressed regarding what level of development constituted 
enjoyment of lease rights."" The review team concluded that ~[tlhe nature of 
a lease right is a ftmdamental issue that underlies the Bureau's oil and gas 
leasing program. ,,,. ... The fmdings and differences of opinion in the report 
emphasize the need for fonnal statements from BLM via IMs, or from the 
Department of Interior via Solicitor's opinions or Secretarial orders, 
regarding the nature of the rights granted under a federal onshore oil and gas 
lease, and, just as importantly, the rights that BLM retains and will exert 
despite having issued a lease. 

507 Sef' supra text accompanying notes 23l-33 {discussing the dedsion in Minerals Polky 
Ctr., 292 F, Supp. 2d 30, 42-43 (D,D.C. 2003». 

598 See supra text accompanying notes 234--35 (discussing interpretations of the unnecp-<;sary 
or undue degradation clause by the courts), 

599 BUREAU OF LA.'w MGMT., U.S, DEP'T OFTJIE I;.ITERIOR, FINAL BLM REVIEW OF 77 OIL A:-I"D GAS 

LEAsE PARCEU; OFFERED IN BLM-UT!\IJ'S DECEMBER 2008 Lr:ASE SW; 2 (2009), available at 
htlp;l/www.doi.gov/docwnentslBLM_Utah77LeaseParceiRcportpdf. 

600 1d. at 6-14, 23--33, 
601 ld. at 30. 
602 Id. 
603 ld. 
604 ld. 
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Any BLM IMs and Department of the Interior Solicitor opinions or 
Secretarial orders related to BLM's retained rights could be made part of the 
oil and gas reform effort the Department of the Interior is now pursuing."'" 
In particular, they could support or be a component of the Master Leasing 
and Development Plans that will now be required.6D6 

IX. BLM HAs AN OBUGATION TO I<ULLY AsSERT ITS RETAINED RIGIITS 

In this Article I have largely expressed the degree of BLM's retained 
rights lUlder an oil and gas lease and its ability to exercise them in somewhat 
conditional tenus. BLM "has" retained rights; it "can" or even "should" 
exercise them, but I generally have not said BLM must exert those retained 
rights. In this Part, however, I will argue BLM must fully exert its retained 
rights and I will explain the basis for this view. 

Fundamentally, it is my view that not only does BLM have retained 
rights allowing it to protect the natural environment in areas where it has 
issued an oil and gas lease that grants the right to develop those minerals, it 
in fact has an obligation to fully assert those rights. The reason I take this 
view is because many of the authorities that the right to develop has been 
made subject to are stated in mandatoty tenus or establish specific, 
nondiscretionary obligations. 

Under the Mineral Leasing Act, BLM ushall" regulate surface disturbing 
activities in the interest of conservation of surface resources.~" 
Under FLPMA, BLM "shall" take any action necessary to prevent 
unnecessary or lUldue degradation of the public lands.""" Under the ESA, 
BLM "shall" further the purposes of the ESA, "shall" ensure its actions do not 
jeopardize the continued existence of listed species or destroy or adversely 
modify their critical habitat, and it is unla\Vful for BLM to take a listed 
species.""J The National Historic Preservation Act, Migratoty Bird Treaty Act, 
and the Bald and Golden Eagle Protection Act contain various mandatoty 
requirements or prohibitions.'"o The Clean Air Act and Clean Water Act 
provide that federal agencies "shall" be subject to laws for the control and 
abatement of air and water pollution.'" A number of other applicable laws 
discussed in Part V.B are also framed in mandatory terms. 

005 See supmtext accompanying notes 447-48 (discussing Sccretary of the Interior Salazar's 

energy refonn efforts). 
600 See supru text accompanying notes 447-48 (discussing SeeretaIy of the Interior Salazar's 

energy reform efforts). 
607 Mineral LetlSing Act, 30 U.S.C, ~ 226(g) (2006). 
608 Federal Land Policy and Management Act of 1976, 43 U.S.C. § 1732(b) (2006). 
609 Endangered SpecIes Act of 1973, 16 U,S.C, §§ 1536(a)(I)-{2), 1538(a){I)(B) (2006). 
610 See National Historic Pre~ervation Act, 16 U.S.C. § 470h·2(f) (2006); Bald and Golden 

Eagle Prot~tion Act of 1940, 16 U.S.C. § fifi8 (2006); Migratory Bird Treaty Act, 16 U.S.C. 

§ 703(a) (2006). 
fill Federal Water Pollution Control Act, 33 U.S.C. § 1323(a) (2006); Clean Air Act, 42 U.S.C, 

§ 7418(a) (2006). 
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Many of BLM's oil and gas operating regulations related to protection of 
the natural environment are also mandatory.'" For example, in approving oil 
and gas operations, BLM is directed to protect natural resources and 
environmental quality and operators are subject to a number of other 
obligations (which BLM: is charged with enforcing). BLM's land-use 
authorization regulations require mandatory terms and conditions for the 
protection of a number of environmental attributes and benefits."J Some of 
the terms and conditions in the lease fOlTItS are stated in mandatory terms, 
especially in modem versions of the lease. Section 6 of the modem leases in 
use since March 1984 provides that lessees "shall" (or "must") take 
reasonable measures to minimize adverse impacts to the environment, with 
the determination of what is reasonable being as "deemed necessary by 
lessor to accomplish the intent of this section."'" Provisions in Onshore Oil 
and Gas Order Number 1 include mandatory obligations for BLM:.',t·, 

Modem versions of the lease form make any rights granted tmder the 
lease subject to these various mandatory conditions."'" 'The § 3101.1-2 
regulation contains a similar provision making the lease rights granted 
subject to stipulations attached to the lease; specific, nondiscretionary 
statutes; and reasonable measures required by the authorized officer to 
minimize adverse impacts.'" It seems clear that BLM is obliged to meet a 
number of mandatory requirements for environmental protection tmder the 
terms of a federal onshore oil and gas lease and the authorities that have 
been incorporated into it. 

This is not to say these mandatory obligations eliminate or ovenide 
BLM's obligation to manage the public lands for multiple use and sustained 
yield'" or to meet the energy development goals expressed in several 
statutes and BLM's regulations."'" Assertion of its retained rights relative to 
environmental protection will have to be done in recognition of these 
obligations. But it is equally clear that the mineral policies of this COtmtry 
have been formulated in recognition of a need for substantial 

612 See 43 C.F,R. §§ 3161.2, 3162.1(a), 3162.3-1{f), 3162.5-1(a)--(b) (2008) (making mandatory 
provisions for environmental protection). 

Gi3 ld § 2920.7(b)-(c) (providing for mandatory tenus and conditions for land-us(, 
authorizations so as to protect numcrow; environmental attribut('s and quali\.i('s). 

1114 See, e.g., BUREAU 0J0· LAND MGMT., supra note 83, at 3, see al.~o discussion supra Part IV.B 
(considering the sJudJ versw; must language in tl\{~ differcnt versions ofthe standard lease fonn). 

615 See, e.g., Onshore Oil and Gas Operations, 72 Fed. Reg. 10,308, 10.334 (Mar. 7, 2007) 
(providing that approved APDs "will" contain conditions of approval that renect n('{;essary 
mitigation lueasures and will incorporate BMPs as conditions of approval). 

615 BUREAU OFLA..'1D MGMT., supronote 83, at 1. 
617 43 C.F.R § 3101.1-2 (2008). 
618 See Federal Land Policy and Management Act of 1976, 43 U.S.C. § 1702(c) (2006) 

(providing that, among other tllings, multiple use includes renewable and nonrenewable 
resources such as recreation, range, timber, minerals, watershed, wildlife and fish, and natural 
sceniC, scientific, and historical values); see also id § 173Z(a) (pro~iding that management of 
the public lands is to be done under principles of multiple nse and sustained yield). 

619 See id. § 1701(a)(12) (2006) (stating that under FLPMA one policy of the United States 
h; to manage the public lands in recognition of the nation's need for domE's\.ic minerals); 
suprd Parts V.B.6, V.D.l (discussing energy statutes and fiLM regulations). 
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envirorunental protection. Accordingly, when BLM issues an oil and gas 
lease it does not grant an unqualified right to development. It has retained 
many rights to condition development so as to protect the natural 
envirorunent. And many of these retained rights arc grounded in mandatory 
envirorunental protection obligations. 

It is not my contention that a successful "failure to act" lawsuit charging 
violation of § 706(1) of the Administrative Procedure Act could necessarily 
be launched against BLM in order to force it to assert particular retained 
rights."" One court rejected this proposition with respect to BLM's 
operations regulations."'" Rather, my contention is that BLM has substantial 
retained rights allowing it to protect the environment when oil and gas 
operations are proposed on an onshore lease, and given the mandatory 
nature of many of the underlying authorities that have been incorporated 
into the lease, it must fully exert those retained rights, even if the agency 
retains discretion to determine exactly what those measures might be.ru-, 

Given the wide array of mandatory provisions requiring strong 
measures to protect the environment, which attach to a lease and govern 
lease operations, it is clear that not only does BLM have discretion to 
condition lease development and operations pursuant to its retained rights 
in order to protect the natural envirorunent, it in fact has an obligation to 
do so, even if the dcUUls of what those actions might be remain within 
BLM's discretion. 

X. CONCLUSIO!l 

There are approximately 39,000,000 acres of federal mineral estate in 
the eleven western states subject to onshore oil and gas leases issued by the 
Bureau of Land Management. The leases grant the lessee the right to extract 
any oil or natural gas that may be found on the leased land. However, the 
leases also make the grant of rights subject to a number of reservations of 
authority to the federal govenunent. The rights that BLM retains stem from 
laws, regulations, terms in the lease contract, and other authorities. A review 
of the prOvisions in these authorities shows that BLM retains substantial 
rights to regulate the time, place, and manner of oil and gas development, 
despite having granted rights allowing oil and gas development. 
Development can be conditioned through regulation of the siting and design 
of facilities and the timing of operations, as well as specification of the rates 
of oil and gas development and production so as to minimize adverse 
impacts to the environment, other resource values, land uses, and land 

[>.20 See 5 U.S.C. § 706(1) (2006) (providing that a reviewing court can compel agcncy action 
unlawfully withheld or unreasonably delayed). 

G21 Blancett, !\o. Civ.A. 04-2152(JDB), 2006 WL 696050, at *6 (D.D.C. Mar. 20, 2006): see SUpJ"lj 

nows 341-48 and accompanying text (di1:;cussing Blanceti). 
622 As stawd by the Supreme Court, these requirements are "mandatory as to the object to be 

achieved,' even if they leave discretion as to how to achieve the object. Norton v. S. Utah 
Wilderness Alliance, 542 U.S. 55, 66 (2004); Sf.'(] also Bluncf.'tt; 2006 WL 696050, at *8 (quoting 
this pas5age from the Supreme Court's decision). 

1123



GAL PE);DE\<Y.DO<: 5i20/Z010 9',05PM 

2010] RETAINED RIGHTS ON PUBIJC L4NDS 685 

users. If BLM fully exercises this array of retained lights it can considerably 
reduce environmental disturbance caused by oil and gas development on the 
public lands. Given the mandatory, nondiscretionary nature of many of the 
authorities that a federal onshore oil and gas lease is subject to, ELM has an 
obligation to fully exert its retained rights. 
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